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Problems Before the Joint Committee 
on Internal Revenue Taxation 


Epwarp H. McDermott* 


W sin THE growth of population and expan- 


sion of industries there is a marked increase 

in the demand for services from the govern- 
ment. The result is higher governmental expenditures 
and increased taxation. A feature of even greater im- 
portance is the cost of war. More than 80 per cent of 
net current Federal expenditures are 
attributable to past wars and present 
military activities. The necessarily 
high level of public expenditures dur- 
ing the past ten eyars, due to the war, 
has served both directly and indirectly 
to multiply our tax problems and to 
make for a complicated internal rev- 
enue system. It is interesting to ob- 
serve, over a period of recent years, 
that though complications increase 
rapidly as the tax burden rises, a low- 
ering of the burden does not auto- 
matically result in the elimination of 
complications. In spite of the rate 
reductions, the income tax law today 
is hardly less complicated than the 
1918 income tax law. There is an 
important relation between public ex- 
penditures and tax complications. 

To a considerable extent, not yet 
determined accurately, the Federal: 
tax system appears to reflect the ad- 
mittedly complicated character of 
modern business.‘ The relation be- 
tween the two is of vital practical importance. We 
ought to know accurately to what extent the one causes 
the other. Many believe that the intricate conditions of 





*Counsel to the Committee. 


1“Taxation in America is not the simple question of garnering a tithe 
of the product of a purely agricultural people. e are a nation of 
48 States, each with its own laws of property and corporate organiza- 
tion, none of which is subject to the Federal Government. We are 
notably ingenious in finding ways and means to accomplish our pur- 
poses.” Annual report of the Secretary of the Treasury, 1924, p. 5. 





Epwarp: H. McDermott 


445 


business today will operate so as to limit considerably 
the possibilities of simplifying the internal revenue sys- 
tem. Others think it will be practicable to develop 
simpler short cuts for some of the elaborate provisions 
in the tax law, without inconvenience to business enter- 
prise. This is an important problem. 

Tax complications cannot be dealt 
with properly, until more definite 
knowledge is available with respect to 
‘a number of underlying factors such 
as these. It is necessary, of course, 
to perfect the detail of the law. It is 
equally necessary to give proper rec- 
ognition and study to the broader as- 
pects of the problem. 


Defects in the Tax Law 


A well-known New York lawyer 
has said: 

It will hardly be denied that the Federal 
income tax needs simplification. Its com- 
plexity is its distinguishing characteristic. 
To begin with the language in which the 
act is couched, it is involved and its rhetoric 
bewildering. * * * Its terminology is con- 
fusing. * * * Its continuity is broken into 
by long excursions upon the subject of 
mutual fire and marine insurance com- 
panies, which at one point are inserted in 
duplicate, apparently for good measure. 
* * * This complexity in matters of form 
is aggravated by ambiguity and contradic- 
tion in matters of substance. * * * In 
addition to the above affirmative sources 
of confusion the law has defects of omis- 
sion which lead to perplexity. It leaves a great deal to the 
imagination. The definition of income is in the most general 
terms. * * * It is silent as to the time when income arising 
out of transactions spread over a series of years is to be deemed 
to have accrued. * * * It is enough to say that if no cther 
embarrassments than those mentioned had arisen, and even if 
the general plan and purpose of the law as it is now adminis- 
tered are to be retained, nevertheless, in view of the vast num- 
ber of persons and the great amounts of money involved, it 
would be well worth while, if not indeed a positive duty, to 
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completely revise the law in order to perfect matters of form 
and construction and supply the omissions to which reference 
has been made.” 

The attorney spoke with reference to the 1913. law. 
It will not, of course, be possible to meet every criti- 
cism of the taxing act. All our income and profits tax 
laws have provoked criticism*® and the same has been 
true of laws in foreign countries. There are qualities 
in an income tax which seem inevitably to carry some 
degree of disfavor. 


Since practically no legislation receives universal 
approbation, however, this fact may be recognized in 
its application to the tax statute without concluding 
either that the present system ought to be swept away 
or that it ought to be accepted with all its defects, as 
the best that can be devised. 

The rational viewpoint is somewhere between these 
extremes. It should be possible, with sufficient study 
and diligence, to make substantial improvements, at 
least with respect to the major known defects of the 
system. 


Joint Committee Established 


At various times, England has appointed seven or 
eight commissions to study her income tax. In this 
country certain administrative agencies have been 
created during the past few years for similar purposes. 

It was urged on the Committee on Ways and 
Means in connection with the Revenue Act of 1926 
that an independent commission be established to 
investigate the system of internal revenue taxes. As 
approved, the act contained a provision establishing the 
Joint Committee on Internal Revenue Taxation,-con- 
sisting of five senators and five members of the House. 
The principal duties of the committee are: 


(1) To investigate the operation and effects of the Federal 
system of internal revenue taxes; 

(2) To investigate the administration of such taxes by the 
Bureau of Internal Revenue or any executive department, 
establishment, or agency, charged with their administration; 

(3) To make such other investigations in respect of such 
system of taxes as the Joint Committee may deem necessary ; 

(4) To investigate measures and methods for the simplifica- 
tion of such taxes, particularly the income tax. 

The organization of the Committee was com- 
pleted the following spring. At that time plans were 
under way for a revenue bill. The program of the 
Committee was formulated with these plans in mind 
and work was limited to problems which could be dealt 
with in the new act, being, for the most part, certain 
more or less unrelated problems arising in connection 
with particular provisions of existing law. The neces- 
sary facts were worked out in a series of conferences 
with the Treasury during the summer. With the coun- 
sel of an eminent Advisory Committee and the assist- 
ance of the Legislative Counsel of the House and the 
Senate and of the Treasury, a report was prepared, 
directed to the Committee on Ways and Means and 
the Committee on Finance and published November 15, 
1927. The report, copies of which are available, con- 
tains various suggestions with respect to the form and 
substance of the proposed revenue bill and a survey of 





2Report of the Eighth Annual Conference of the National Tax Asso- 
ciation, 1915, at Madison, Wis. Compare Report by Committee of the 
co thee. Tax Association on Simplification of the Income Tax, Oct. 

3One of the treatises on the 1894 act was entitled ‘‘United States 
Income Tax Law Simplified.” (Wyman, Boston, 1895.) 
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administration, prepared by the Treasury Department 
for the Committee. 

There were no recommendations with respect to the 
estate or miscellaneous taxes. 

Report—Tentative Nature of Recommendations 

In a recent report the Secretary of the Treasury 
emphasized the sensitiveness of the income tax to the 
ups and downs of general business conditions, and said: 

I know of no other great nation of which the revenues are 
so intimately linked with the prosperity or want of prosperity 
of its citizens. Under our present system we have abundant 
revenues when conditions are good and we may expect dimin- 
ished returns when conditions change materially.* 

Tax rates also depend, of course, on the fluctuations 
of government expenditures from year to year. The 
result since the war has been a series of rapid changes 
in the rate structure. There have been six revenue 
acts since 1916, about one for every two years. 

It may never be practicable to formulate a system 
of “permanent” tax policies. In any event, it is unwise 
to attempt to do so in a period of rapid rate changes. 
Accordingly, the Committee’s suggestions were made 
with respect to the immediate future only and the 
consideration of “long-term” problems was deferred 
to a later date. 


High Rates Create Complications 


As stated, many present day complexities are due 
to the high rates in the war revenue acts. An English 
authority has observed :° 


The defects in a photographic negative are often negligible, 
or, at any rate, tolerable, until we enlarge the picture, when 
they become clear to all. Gulliver found the complexions of 
the beauties of Brobdingnag not quite to his liking, and the 
difference between perfection and imperfection is rarely abso- 
lute, but a question of degree. Taxation is now rapidly de- 
veloping from a merely unpleasant incident into a dominating 
feature of daily life, and those features which hitherto have 
been of little interest, because they have been too small to 
matter, now become of great importance; the blemishes which 
were insignificant may now be intolerable simply because in the 
magnitude of the burden they have become sufficiently magnified 
or intensified to be within the range of ordinary human feeling. 
There would probably have never been any society “for the 
abolition of double taxation within the Empire’ if income 
taxes had remained in the region of 8d. in the £. 

An illustration may be given with respect to the 
matter of taxing capital gains and allowing capital 
losses. A great many of our tax complications today 
are due to the system by which we treat capital gains 
and losses, for tax purposes. Ours may be the best 
way of handling the problem, but this should not 
prevent full recognition of its serious complications. 
The Secretary of the Treasury has said: 

Differing from the ideas of other countries, we have a theory 
of income tax which treats realized increment in capital values 
as income. The theory may be correct, but when we come to 
practice we find that, in order not to put all business and deal- 
ing in property in a straight-jacket, page after page of excep- 
tions must be written into the law. With so many doors to the 
house, the effort to close them all has given us the most intri- 
cate tax law in history.® 


As the Secretary of the Treasury suggests, the recog- 
nition of capital gains and losses for tax purposes 
operates to complicate the law tremendously. Addi- 
tional complications appeared in connection with this 
subject in the Revenue Act of 1921 and in later acts 





4Annual Report, 1926 
5Sir Josiah Stamp, ‘ The Principles of Taxation.” eee 1921. 
6Annual Report of the Secretary of the Treasury, 1924, p. 6. 
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in provisions the purpose of which was to limit the 
taxation of capital gains and the amounts of capital 
losses allowable. The legislation of 1921 on this sub- 
ject is traceable directly to the high rates of tax im- 
posed at that time. Even a hasty examination of the 
present Act will show that many sections could be 
simplified or eliminated if it were practicable to 
ignore items of capital loss or gain in computing the 
tax. With the maximum surtax rate now at 20% on 
incomes exceeding $100,000 as opposed to 5% on the 
same income under the Revenue Act of 1916—the last 
act before the war—and only 13% on incomes exceed- 
ing $2,000,000 under the latter act, it seemed impossible 
for the Committee to conclude that in 1927 rates had 
been reduced to a point which might fairly be called a 
peace-time basis. The opinion of the Committee was 
that at existing rate levels no change should be 
made in the law on this subject. Though it is by no 
means clear under existing conditions that any change 
in the treatment of capital gains and losses would result 
in simplification, the subject will be presented in a 
different light, if a substantially lower schedule of rates 
should come in the future. At that time the entire 
matter ought to be re-examined. 


Recommendations Adopted 


Among the recommendations of the Joint Com- 
mittee which became part of the 1928 Act, may 
be mentioned those relating to basis for gain or loss 
on executors’ sales, interest on overpayments and 
underpayments, the making of closing agreements, 
the procedure on deficiencies in transferee cases, the 


filing and release of Federal tax liens, the treat- 
ment of capital gains and losses and certain recom- 
mendations relative to the deductibility of estate 
and inheritance taxes, and extensions of time for 
payment of deficiencies in cases of unusual hard- 
ship. Other recommendations were modified dur- 
ing the consideration of the bill and still others were 
deferred for further study. Among the latter may 
be mentioned a suggestion for simplifying the com- 
putation of the earned income credit, which proved 
impracticable in view of the limited surplus avail- 
able for tax reduction. 


Report—Consolidated Returns 


The difficulties experienced by taxpayers and 
the department in determining the right in particular 
cases to file consolidated returns under the earlier acts, 
is well-known. This, however, was not considered a 
problem of major importance by the Committee, for a 
large proportion of these cases were settled and cloSed. 


The main questions before the Committee in connec- 
tion with consolidated returns and affiliated corpora- 
tions involved the basis for and recognition of gain 
or loss, and the avoidance of double taxation and 
of duplicate loss deductions, in a wide variety of situa- 
tions arising in connection with the tax of corporations 
who at one time or another were parties to consolidated 
returns. Authoritative answers to most of these highly 
complex questions had never been found by the Depart- 
ment nor worked out in litigation, and much of the 
meager law on the subject was confusing and contra- 
dictory. In point of difficulty and complexity, the 
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situation was not unlike that which gave rise to the 
enactment in the 1924 Act of Sections 203 and 204, 
which, though well worked out, are generally regarded 
as the most complicated parts of the tax law. It was 
obvious that such grave and fundamental questions in- 
volving huge amounts of tax, ought to be settled. 
As shown in the Survey of Administration in the Joint 


- Committee’s Report, the final closing in the Depart- 


ment of many of the larger affiliated cases was being 
delayed while the Bureau and the taxpayer struggled 
with these problems, and to a lesser extent the same 
situation existed in cases pending before the United 
States Board of Tax Appeals and in the courts. With 
respect to the future, conditions were even worse, for 
there was almost nothing in the way of established 
rules of law on these subjects. Much uncertainty 
existed with respect to rights and liabilities growing out 
of current business transactions by affiliated corpora- 
tions. 


The choice was between devoting many months to 
an attempt to work out the correct answer to these ques- 
tions, or, on the other hand, attempting to find a short 
cut which, at least for the future, would avoid these 
complications and preserve the main benefit of affiliation 
and the consolidated return. 


Though it was not easy to say what should be viewed 
as the principal benefit of the consolidated return, there 
was general agreement that the offsetting of the loss 
of one member against the gain of another for the same 
year was, perhaps, a major benefit. After further study 
it was concluded to recommend as a short cut the 
preservation of this benefit on separate returns, thus 
avoiding some of the serious problems of gain and loss, 
of double taxation and double deduction arising on 
consolidated returns. The Committee recommended 
eliminating the consolidated return for the future, and 
permitting the offsetting of losses of affiliated corpora- 
tions on separate returns. 

After various changes during the course of the bill 
through Congress, consolidated returns were retained 
in the new act and the Treasury Department was vested 
with legislative authority to prescribe answers to these 
problems in regulations. This may prove to be the best 
solution for an unusually difficult group of tax 
problems. 


Report—The Form of the Act 


The six acts from 1916 to 1926 inclusive have 
been in substantially the same form. In all that 
has been written and said on the subject, almost no 
one has championed the form of these six acts. There 
was a diversity of opinion as to what was the correct 
form but substantial agreement, apparently, that the 
current form was wrong. 

It has been said of these acts, that no one but an 
expert could find his way around in them or locate a 
given provision and that numbers of attorneys,.account- 
ants and others not particularly familiar with Federal 
taxes, nevertheless had occasion to use the statute. 

To overcome the main causes of confusion, it seemed 
worth while to give to each separate provision in the 
act a bold-face heading summarizing its contents and 
making it easier to recognize. It also seemed desirable 
to marshall all the provisions, so far as practicable, in 
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such a way that each would bear some relation in point 
of subject matter, to those preceding and following. 
Several arrangements of the act theretofore suggested 
by those interested in the matter, were similar to each 
other and, with some variations, were based on the 
same principle. It was decided to recommend arrang- 
ing the new act in accordance with this principle and 
to work out the bold face headings. Certain other 
typographical changes were suggested, such as a differ- 
ent system of cross-references and a table of contents 
at the beginning of the act, each, like the changes men- 
tioned, being designed to facilitate using the statute. 
Whether or not. progress has been made in this respect 
cannot be determined until the form of the new act 
has become as well known as that of the preceding acts 
with which comparisons of its worth are to be made. 


Same—Incomplete Repeal of Preceding Act 


Since the war it has become the practice to 
cumulate in the latest revenue act, provisions of 
various kinds relating to taxes imposed by preced- 
ing acts, principally provisions governing the pe- 
riod of limitation on assessments and _ collections 
of back taxes,’ including jeopardy assessments,® 
procedure in case of deficiencies arising under prior 
acts,® and the crediting or refunding of overpay- 
ments under such acts’® as well as the provisions 
governing the Board of Tax Appeals, in the case of 
the 1924 and 1926 Acts." It was necessary to do 
this because, with a few exceptions, all of a given 
act was repealed by the act next following and of 
course on each occasion there were cases pending 
unsettled under the act repealed. 


The result of this cumulation, especially since the 
creation of the United States Board’of Tax Appeals 
with jurisdiction over deficiencies under current and 
past acts and over certain overpayments, has been 
to swell the cumulative sections to the breaking 
point. The prospect of continuing the process with 
the 1928 Act was anything but attractive, as a compari- 
son of these “cumulative” sections in the 1926 Act 
with their predecessors in the 1924 Act will suggest. 
The drafting of a new and necessarily a much more 
bulky set of cumulative sections for the 1928 Act 
presented an undertaking of complexity and danger 
of serious error. Moreover, if any semblance of 
meaning to the average reader were to be retained 
in the Act it was clear that the system of cumula- 
tion could not extend much beyond the 1928 
Act and that the scheme probably would have to 
be abandoned in any event with the next following 
revision. Consequently, with respect to the income 
tax title it was recommended that the cumulative 
sections (and one or two other sections) of the 1926 
Act, be continued in force for the disposition of pend- 
ing cases, and that the 1928 Act be made applicable, 
except as to amendments of earlier acts, to the taxable 
year 1928 and succeeding taxable years. 


The effect of the change may be to “start over,” 
so far as cumulation is concerned. It does not 


7Secs. 277 and 278 of the Revenue Act of 1926. 
8Sec. 279, Revenue Act of 1926. 
9Sec. 283, Revenue Act of 1926. 

10Sec. 284, Revenue Act of 1926. 

11Title X, Revenue Act of 1926. 
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provide a solution for the problem of cumulation 
in future acts. The future advantage will be of 
starting to cumulate, should that be necessary, with 


the 1928 Act instead of the Act of 1909. If we 
can get to a point where revisions are largely confined 
to rate changes and administration of the law is strict- 
ly current, the problem will largely disappear. 


Same—General Basis of New Arrangement 


The new arrangement is based on the segregation 
of the main principles of the law from other provi- 
sions in the nature of elaborations or special appli- 
cations of those principles and from provisions 
which are not of interest to the average ordinary 
taxpayer. It is probable that the main principles 
found in the first 23 pages of the new law will an- 
swer most of the questions arising in connection 
with as much as 80 per cent of the returned filed.’* 

The new form occasions some inconvenience. 
This necessarily attends any formal change in the 
law. The test of the new form will come when 
it has been used for some time and when those in- 
terested have had an opportunity to find their way 
around in it. 


Possibilities of Simplification 


From what has been said with respect to the situ- 
ation leading to the adoption of a new form of the 
act, it will be seen that simplification of the form 
of the act alone presents problems of difficulty. Those 
attending simplification of substance are more 
perplexing. 

The committee has received suggestions to the 
effect that the language of the.law is so complicated 
that it ought to be revised. It is proposed, at a 
later date to re-examine the entire act and deter- 
mine what can be done in a practical way along this 
line. It is dangerous, of course, to tamper with 
language encrusted with settled judicial or adminis- 
trative interpretations, especially if the existing 
language is reasonably clear, even though undyly 
redundant or capable of improvement otherwise. 
On the contrary, excessive timidity in the matter 
of phraseology operates to place a false value on 
the status quo. The reasonable course is a middle 
ground, that of examining each provision in the 
light of its importance, its form, its history, its 
construction and its relation to others in the act, 
and determining whether any change is worth while, 
the presumption being that unless good cause for 
change is shown, none should be made. 


No general attempt was made by the committee 
prior to the last session of Congress to go into the 
broad field of revising statutory language. In such 
a matter, time is so important a requirement that it 
could not have been done in the time available. 


In considering simplification of the substantive 
policies of the act, a somewhat different situation is 
presented. The suggestion has been advanced that 
the act should consist of a statement of general 
principles, easy to read and understand. It appears 


1279.19% of the individual returns for the calendar year 1926 fell 


within the income classes of $5,000 or less. Preliminary Report, 
Statistics of Income, 1926. p. 9. . 
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to be thought that the details and amplifications 
of these principles ought to be taken from the act 
and placed by the Commissioner in the regulations. 
It is obvious, however, that nothing is gained by simply 
transferring complications from one place to another. 

Another suggestion is to write a statute of gen- 
eral principles and leave the complicated detail to 
administrative action in each case. But one of the 
main reasons why it is difficult to simplify the Act 
is that certainty is an essential element of simplicity. 
It would be easy to write a simple tax law if cer- 
tainty could be sacrificed. Certainty means a clear- 
cut answer to a specific tax question and the answer 
should be ascertainable in advance of the transaction. 
It does not mean an opportunity to engage in a lawsuit, 
nor even in protracted administrative negotiations. The 
1913 law was more or less a statement of general prin- 
ciples and it was properly criticised, despite the very 
low rates imposed, on the ground that its lack of cer- 
tainty made it a complicated law. 

It has been pointed out in another connection that 
a further lowering of rates may operate so as to per- 
mit substantial simplification of certain policies now 
in the law by reducing the scope of their operation 
or by eliminating them entirely. With low rates, 
the inequities which gave rise, during the war 
years, to many present complications in the law, 
become minimized and may disappear for all prac- 
tical purposes. As a result, the special provisions 
designed to take care of the inequities may possibly 
be eliminated. Rates seem not yet to have reached 
this level however. For this relief we must be con- 
tent to defer many major simplification projects un- 
til there is another tax reduction. For the present it 
seems necessary to retain most if not all the pro- 
visions of this nature now in the act. 

So far as substantive policies are concerned, there 
remains a possibility of simplification in some d:< 
gree by restatement here and there and also per- 
haps, by slight modifications in the policy itself. 
For example the main principle of the earned income 
credit can be retained and by slightly changing the 
method of computation, it can be simplified. It may 
be possible, on re-examination of the provisions 
dealing with procedure in cases of deficiencies and 
appeals to the Board of Tax Appeals, to retain the 
main principles and yet to eliminate some of the 
detail which has grown up around these principles. 
The net result of simplification of this kind, though 
worth while, will be less than is expected by those 
who suggest that the law should be so worded that 
each taxpayer can read it and determine for himself 
his correct tax liability and the proper tax pro- 
cedure. 


Administration : 

The survey of administration contained in the 
committee’s report of November 15, 1927, gives a 
clear account of the problems, difficulties and ac- 
complishments of. the Bureau of Internal Revenue 
in administering the various income tax laws. The 
growth of administrative agencies and administra- 
tive law in thts country has been recent. The 
Bureau of Internal Revenue today bears little re- 
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semblance to the Bureau as it was before the war 
and much less to the Bureau prier to 1913. There is 
not much accumulated administrative experience on 
which to draw in determining the methods and ef- 
fective limits of administrative action in tax mat- 
ters. There is much yet to learn and much room 
for improvement and simplification of administra- 
tion. 

A well known authority has said that about three- 
fourths of the dissatisfaction with the income tax was 
attributable, not to the law,- but to its administration. 
The Treasury Department is fully cognizant of the 
situation and is taking active steps toward solving 
the administrative problems with which it is faced. 

The English income tax act speaks of “estimat- 
ing” income. With us, taxable income has been 
built up into a mathematical figure which in each 
case theoretically, at least, is definite and certain. 
This has been the guiding principle despite the fact 
that practically every item going to make up the 
figure of net income involves the exercise of judg- 
ment or estimate in a greater or lesser degree. The 
law itself has been based on this idea and it has 
been a cornerstone of tax administration. This concept 
of taxable income is rigid and has little adaptability 
to the varying facts of particular cases. The result 
is hardship and vexatious delays in tax adjustment. 
As an original question in 1913 there might have 
been excellent grounds for adopting the English 
concept of income. As a practical question today 
it would require almost a complete recasting of 
the act and seems inadvisable. It may be possible 
to work out administrative methods which will pro 
vide the necessary flexibility. This particular ques- 
tion is receiving careful study by the department 
and by the committee. 

Another major problem of administration is per- 
sonnel. The rate of turnover among employees of 
the Bureau is still excessive. The desirable em- 
ployee is likely to leave; the less capable one, per- 
haps, to stay. The result is detrimental to real ef- 
ficiency. A number of conditions contribute to this 
result, most of them not easy to remedy. It can 
hardly be expected that the Bureau compete in a 
financial way with the business world for the serv- 
ices of desirable men, though important steps in 
that direction have been made recently. Never- 
theless, it is imperative that some means be found 
of securing and retaining in the Bureau, men of 
ability and judgment. Among the possibilities of 
relief other than that of compensation, may be men- 
tioned a greater recognition of individual accom- 
plishment, the building up of a tradition of gov- 
ernment service, better facilities for work than are 
now afforded and possibly somewhat less detailed 
supervision than certain classes of: employees are 
now subjected to. There are distinct possibilities 
of progress in the matter of dealing with personnel. 

Among the administrative problems is also that 
of settling within the Bureau a rather large body of 
cases which now go to the Board of Tax Appeals 
and to the courts for final adjustment. The volume 
of tax cases is so great that this litigation cannot be 

(Continued on page 482) 

































































































































































































































































Appeals in Special Assessment Cases — 


How May Equality of Review Be Given? 


By CLARENCE N. GoopwiIn* 


been the intent of Congress that its revenue laws, 

like its other enactments, shall operate justly and 
equally upon all persons affected by them, and that 
when they fail to do so it is due to some unforeseen 
contingency. The fact, however, that the means pro- 
vided for revenue administration and review have, of 
necessity, been created by different acts, sometimes in 
different chapters and dealing with different subject 
matters, results in uncovered gaps and _ inequalities, 
although the indubitable purpose has been to create a 
perfectly coordinated system giving equality of right 
and insuring justice of application. 

The existence of such an uncov- 
ered gap, and a consequent inequality 
in the right of taxpayers, has been | 
recently disclosed by the decisions of 
the United States Supreme Court in 
the Oesterlein Machine Company and 
Williamsport Wire Rope Company 
cases. 

Stated in a word, the Supreme 
Court held in Blair, Commissioner, v. 
The Oesterlein Machine Company, 48 
Supreme Court Reporter 87, that the 
United States Board of Tax Ap- 
peals had jurisdiction to review the 
action of the Commissioner of In- 
ternal Revenue in refusing to apply 
the provisions of Sections 327 and 
328 of the Revenue Act of 1918 to 
the petitioner’s case. The Board, 
however, has no jurisdiction in any 
case except where the Commissioner 
finds a deficiency in tax; if a defi- 


[ ALL fairness it must be said that it has always 


ciency is found and special assess- — —— 
CLARENCE N. GoopwIn 


ment is the only point involved, that 
deficiency results solely from the fact 
that the taxpayer has understated its statutory tax lia- 
bility either through overstating its invested capital or 
understating its income. 

In the case in question it was vigorously maintained 
that the law vested a discretion in the Commissioner 
and his action was not subject to review; but the Court 
held otherwise. 

In Williamsport Wire Rope Co. v. U. S., 48 Sup. Ct. 
587, on the other hand, the taxpayer made a correct 
return of its tax liability and presented its petition for 
special assessment and its claim for refund. Upon the 
denial of the claim, as there was no deficiency and 
therefore no right of appeal to the Board, it filed its 
petition in the Court of Claims to recover the amount 
which it alleged had been erroneously exacted under 





*Of the Chicago and Washington bars; former Justice of the 
Illinois Appellate Court. 
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the provisions of Section 301 when it should have been 
taxed under the provisions of Section 328. The sole 
question in the case was whether the tax was properly 
assessable under the former or the latter section of the 
law. The Supreme Court adhered to its decision in the 
Oesterlein Machine Company case, which gave a right 
of review by the Board, but denied that the Court of 
Claims had jurisdiction to review the findings of the 
Commissioner in this class of cases. 

Decisions by the United States Supreme Court are 
very solid facts with very practical consequences. The 
practical consequence of these two decisions is, as 
stated, that the taxpayer that negligently, or wrong- 
fully, understated its statutory lia- 
bility may have a denial of its special 
assessment application reviewed by 
the Board of Tax Appeals, while the 
taxpayer similarly circumstanced, that 
made a lawful and accurate return of 
its statutory liability, is deprived of 
any review whatever of the Commis- 
sioner’s denial of its application for 
assessment under Section 328. 

Obviously it could not have been 
the legislative purpose to deny relief, 
or review, to. the corporation ac- 
curately complying with all the pro- 
visions of the Revenue Act, while 
affording such relief and review to 
the taxpayer in default. This result, 
as indicated at the outset is due to the 
fact that our system of revenue ad- 
ministration and review is created by 
the provisions of a number of acts 
passed at different times and relating 
to different subject matters. The 
provisions of the Judicial Code, for 
instance, provide a remedy for the 
taxpayer against whom taxes are illegally assessed and 
collected, while the act creating the Board of Tax Ap- 
peals, and the provisions relating to its jurisdiction, 
provide for a review of the action of the Commissioner 
asserting a deficiency but, in most instances, affording 
an opportunity for that review before assessment and 
payment. 

It is not reasonable to suppose that the law intended 
that the right of review of a taxpayer who has paid his 
tax and is therefore obliged to resort to the courts 
should be any less complete than that of the taxpayer 
who resists assessment and is given a review by the 
Board; particularly is this true where the former is 
obliged to resort to the court because of the fact that it 
returned the full amount of its statutory liability while 
the latter has an appeal to the Board by reason of its 
own inadvertent or wrongful understatement. 

Obviously, the matter may not properly rest where 
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it is. The predicament of the taxpayer entitled to re- 
lief under the provisions of Section 328 which, through 
the circumstances stated, is denied a review of the Com- 
missioner’s findings, must appeal to everybody as unjust 
and must especially appeal to Congress which has, at 
all times, been anxious to relieve and correct any in- 
equality resulting from the revenue acts. 


The question then arises as to what means would be 
most appropriate for the correction of this inequality? 
It seems clear that as the taxpayer that has been in 
default in returning its statutory tax liability may have 
the Commissioner’s action in denying its special assess- 
ment reviewed by the Board of Tax Appeals, equality 
can most easily be restored by giving a similar right of 
review to the taxpayer which has fully stated its statu- 
tory liability and against which, therefore, no deficiency 
is asserted. Such a course would have the advantage 
of vesting jurisdiction in this particular class of cases 
in one tribunal, and, particularly, in the one whose com- 
petence to deal with the situation has been specially 
commended by the United States Supreme Court in 
both cases referred to above. In the Oesterlein Ma- 
chine Company case the court said: 

But there is no inherent impossibility, or, indeed, serious 
difficulty in reviewing judicially any determination authorized 
by Sections 327 and 328. The determination is to be made 
upon prescribed and ascertainable data, and is to conform to 
standards set up by the statute, all defined with sufficient 
definiteness and clarity to be susceptible of judicial scrutiny. 
We cannot assume that it is to be either arbitrary or unrelated 
to the appropriate data in the Commissioner’s office, or that 
he is more qualified to make it than the board established to 
review his decision. 

In the Williamsport Wire Rope Company case the 
court, speaking of the Board, said: 

The fact that the Commissioner is a party to all cases before 
it, enables the Board by rules of procedure which it has de- 
veloped to leave to the Commissioner the initial determination 
of many questions requiring the use of facts not in the record. 

Its limited, specialized functions enable its members to acquire 
the extensive special knowledge and the specific experience 
essential to.a sound exercise of judgment in dealing with ques- 
tions arising under Sections 327 and 328. As was said in the 
Oesterlein case (supra) at page 226, there is no reason for 
thinking that Congress considered the Commissioner- to be 
better qualified for making determinations under Sections 327 
and 328 than this administrative agency specially established 
to review his decisions. 

There is, however, something to be said in support of 
the view of those who favor vesting this power of re- 
view in the courts, for while it is true, as brought out 
by the Court in the Williamsport case, that the Board 
with the cooperation of the Commissioner has worked 
out a simple and effective method of determining the 
facts in special assessment cases, this cooperation- has 
come as the result of the Oesterlein Machine Company 
-decision and there is no reason why the courts could 
not adopt and apply a similar method, if given the 
power of review. Experience shows that as soon as 
power to pass on the question of special assessments is 
given, its exercise becomes a simple matter attended 
with little difficulty in practice, for in substantially all 
cases the information necessary to a finding and an 


1The writer has prepared a rough draft of a bill to confer 
jurisdiction on the Board and will be glad to have any suggestions 
in regard to it sent to him at the Mills Building, Washington, 
D. C. He does not pretend to say that the draft is in proper, or 
final, form or that jurisdiction should be conferred upon the 
Board rather than the courts. He only ventures to suggest that it 
may be the more practical and feasible way of dealing with the 
matter. The draft appears at the close of the article on page 453. 
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adjustment has been collected by the Bureau and is 
readily available to the tribunal making the review. 
The courts, moreover, could follow the practice of the 
Board and further shorten the process by determining 
whether grounds for special assessment exist, and, if 
they do, by having the Commissioner make the compu- 
tation in the first instance. 

There seems, moreover, something to be said in 
favor of the capacity of experienced and properly 
chosen trial judges to construe the provisions of the 
sections of the law in question and to apply them 
to the facts presented where, as here, “the-deter- 
mination is to be made on prescribed and ascertain- 
able data and is to conform to standards set up by 
the statute, all defined with sufficient definiteness 
and clarity to be susceptibe of judicial scrutiny.’ 

It must be remembered, however, that for years the 
Board has been passing on cases of this kind and as 
indicated, has worked out a simple and direct method 
of disposing of them which has proved satisfactory 
alike to the Commissioner and to the taxpayer, and that 
this constitutes a practical and persuasive reason for 
giving it a unified jurisdiction over all cases of this 
class in preference to giving jurisdiction of a part of 
the cases to the courts. 


The necessity for judicial review of all classes of 
special assessment cases requires some discussion. In 
the first place, the war and excess profits tax provisions 
of the Revenue Acts of 1918 and 1921 were important 
in that they were expected to produce a large revenue, 
and did in fact bring into the Treasury about seven 
billion dollars. They constituted, however, the most 
drastic and in many cases the most burdensome reve- 
nue provisions ever enacted. The circumstances of the 
case, moreover, were such that the business interests of 
the country would not tolerate, and Congress was un- 
willing to enact the provisions which would make the 
rate of tax depend upon the invested capital, as defined, 
without providing an alternative method of assessment 
to be used in cases where the invested capital could not 
be determined, where tangibles and intangibles were 
acquired for stock without allocation or where abnormal 
conditions would cause exceptional hardship. 


As these provisions, for an alternative method of 
assessment, were embodied in the Revenue Act of 1918 
as §§ 327 and 328, the Commissioner, at the outset, was 
confronted with the difficult question of construing 
them. 


All revenue statutes must, of necessity, in the first 
instance, be construed by the administrative officers, but 
no case is known where the final interpretation of a 
revenue statute is not to depend upon the judiciary. 
The question presented to the Commissioner in each 
case was not merely whether facts existed which 
brought the case within the purview of the Sec. 327 
but included the question of what that scope actually 
was. The Revenue Act of 1918 went into effect over 
nine years ago and during the ensuing period there has 
been a more or less constant shifting and changing in 
the interpretation which the Commissioner’s office has 
given to the provisions of Sections 327 and 328. It is 
unthinkable that Congress intended to leave the con- 
struction of a statutory provision of such importance 


2Blair v. Oesterlein Machine Co., supra, p. 26. 
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to the final determination of a single official, and make 
it the single exception to the universal rule that all rev- 
enue acts find their final interpretation in judicial 
action. This conclusion is strengthened by the fact that 
administrative interpretation, left uncontrolled, would, 
naturally, and did, change with changes in the office of 
Commissioner and the view of the Commissioner him- 


self in regard to the meaning of the statute was modi- 
fied from time to time. 


Added to this was the fact that in practice the statute 
was applied by a large company of auditors and con- 
ferees who had the most widely varying ideas as to the 
meaning of the construction which the Commissioner 
himself had placed upon the act and there were further 
variations due to repeated shiftings in the position of 
Chief of the Special Assessment Section and in those 
of the heads of its divisions, and finally there has been 
a lack of harmony in the ideas of those who have filled 
the position of Solicitor and General Counsel of Inter- 
nal Revenue and the heads of the interpretative divi- 
sions in his office. In view of these confusing condi- 
tions which affected this part of the work of the 
Commissioner, agreement can readily be had with the 
Supreme Court’s implied denial of “the supposedly 
sacrosanct character of his determinations under Sec- 
tions 327 and 328.” 

But if difficult confusion and conflict of opinion 
affected the interpretation of the sections in question, it 
was nothing compared with the doubt, differences, con- 
flicts and uncertainties which arose when the terms of 
the statute were applied to infinitely varying states of 
fact by a large number of accountants who certainly 
were not possessed of a common understanding or a 
common point of view. The result was that in a multi- 
tude of cases the question of whether assessment under 
§ 328 was obtained or not depended in part, upon what 
auditor was assigned to the case and what conferee ap- 
peared at the hearing. 

As the essence of free institutions lies in a govern- 
ment of laws and not of men, our possession of such 
a government is in part due to the fact that the exac- 
tions of the administrative officers of the government, 
particularly in the matter of revenue, are subject to 
judicial scrutiny and judicial review. It is, therefore, 
unthinkable that Congress should have intended that 
the interpretation and application of these drastic, and 
in some instances, confiscatory, excess profits tax pro- 
visions should be left to the uncontrolled discretion of 
a bureau head and his subordinates. Uncontrolled 
bureaucratic action is bureaucratic tyranny and it be- 
comes increasingly oppressive and arbitrary when the 
administration of a law is, as here, of necessity, left 
in its application and interpretation to a number of 
individuals. 

It seems unfortunate that while the Court was con- 
sidering the varying conclusions at which the district 
judges might arrive in construing and applying the 
sections in question, their attention could not have 
been called to the diverging and conflicting rulings 
which daily occurred in the Commissioner’s office and 
to the extent to which the results of an application for 
special assessment depended upon the personal point 
of view of the conferee or subordinate head who hap- 
pened to have the case in charge and also upon the 
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time when the case was passed upon; whether before 
or after the Couzens’ Committee investigation, or be- 
fore or after the Oesterlein Machine Company deci- 
sion had been handed down; all these factors had their 
effect. 

The Williamsport decision gives the impression that 
the Court believed that all the powers of the old com- 
mittee on appeals and reviews were transferred to the 
Board. They say: 


The committee had regularly reviewed determinations grant- 
ing or denying special assessment under Sections 327 and 328. 
The granting of these powers of review to the Board of Tax 
Appeals did not change the character of the appeal. And it 
affords no reason to conclude that Congress intended that the 
Court of Claims and the district courts should be authorized 
to re-examine the decisions of the Commissioner on the ques- 
tions of the character here involved. 

The committee like the Advisory Tax Board did 
have jurisdiction over the conclusions of the Commis- 
sioner in all special assessment cases, but the jurisdic- 
tion of the Board is confined to those cases where the 
Commissioner has found a deficiency. Had the law 
given the taxpayer an appeal to the Board in all special 
assessment cases, as it had formerly given the right 
of an appeal to the Advisory Tax Board, the question 
would have been as to whether’ there was an alternative 
method of review rather than, as it was in fact, whether 
there was a supplemental means which would result in 
giving a right of review in all cases. The opinion, 
moreover, gives the impression, possibly erroneous, 
that the Court was balancing in its mind the question of 
the relative competence of the courts and the Board to 
pass on these questions, in an effort to determine 
whether such an alternative method of review was in- 
tended when, as stated, review by the Board reached 
only a part of the class of cases in question and no re- 
view of the remainder could be had except in court. 

While it goes somewhat beyond the title of this 
article, it may be proper to ask, in connection with 
this subject, whether the Williamsport Wire Rope Com- 
pany decision definitely closes the question of whether 


‘ the Court of Claims and the district courts, have any 


jurisdiction in cases decided. by the Commissioner in- 
volving Sections 327 and 328. Undoubtedly, the de- 
cision purports to do so and the question of whether 
discretion was vested in the Commissioner with respect 
to paragraphs (a) and (d) of Section 327 was un- 
doubtedly before the court. The reasoning of the 
court, however, directs itself to (d) which covers the 
case where the Commissioner “finds and so declares of 
record” that the assessment without the benefit of 
Section 328, would result in exceptional hardship and 
does not discuss the case where the Commissioner is 
“unable to determine the invested capital’ although 
that ground of relief was alleged and in consequence 
the decision is authority for the proposition that the 
Court of Claims has no jurisdiction where that ground 
is denied. 

But what is to be said about the case where the 
Commissioner has found and so declared of record 
that gross hardship as defined by the statute does exist, 
or that he is unable to determine the invested capital, 
or that a mixed aggregate of tangibles and intangibles 
have been acquired in the circumstances stated in sub- 
paragraph (c) but finds a tax which the taxpayer 
declares excessive? It is submitted that when the Com- 
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missioner has determined that grounds for special as- 
sessment exist he has exercised the only discretion 
given by the statute, if any discretion was given. When 
the Commissioner has passed that point, the case be- 
comes the ordinary case of an assessment to be made, 
without any discretion, upon the basis of definitely 
ascertainable facts, and in accordance with statutory 
directions precisely Stated. Assuming that a finding by 
the Commissioner of the existence of the grounds for 
special assessment constitutes a statutory condition 
precedent to assessment, his affirmative finding makes 
the amount of the assessment as determinable judicially 
as in any other case. What are the representative con- 
cerns? So far as this question is one of law it is deter- 
mined by the provisions of Section 328 itself, and the 
Commissioner may not choose corporations excluded 
by the terms of the section or include those not within 
its definition. So far, also, as it is a question of fact, 
he has no discretion. Those chosen must be the cor- 
porations most nearly similarly situated in respect to the 
factors enumerated. After the Commissioner has de- 
termined that special assessment must be made a dis- 
cretion in the selection of the corporations to be used 
would merely mean a discretion to select those pro- 
vided by the terms of the law, or to select others whose 
circumstances would not bring them within the sec- 
tion’s scope. In other words, it would be a dis- 
cretion to choose whether he would assess the tax 
correctly or incorrectly, lawfully or unlawfully. If he 
chooses the wrong corporations he makes an illegal 
assessment, and it does not make a particle of difference 
whether his error in a tax case is due to an erroneous 
method of computing depreciation, obsolescence or ex- 
haustion, or in his method of selecting representative 
corporations in making a computation of a proper rate 
under Section 328. There is nothing sacrosanct about 
either. But result in an illegal assessment, both are 
subject to judicial scrutiny, and both confer jurisdic- 
tion upon the Court of Claims, whether in the form 
of an action of assumption for money had and received 
“on account of duties or taxes erroneously or illegally 
assessed” as sanctioned by the United States Supreme 
Court in City of Philadelphia v. the Collector, 5 Wal- 
lace, 720, or as a claim founded upon the revenue laws 
as indicated in U. S. v. Emery, 237 U. S. 28. The 
writer is aware that the learned justice delivering the 
opinion of the court in the Williamsport case included 
the determination of what are representative corpo- 
rations as a question “of administrative discretion” but 
that ruling was not necessary to or involved in the 
decision of the case and is obviously obiter dictum. 

However, all questions relating to the effect of this 
decision will be obviated if an act be passed definitely 
providing for a review of the rulings of the Commis- 
sioner in all special assessment cases. 


DRAFT OF PROPOSED BILL 


Be it enacted by the Senate and House of Representatives of 
the United States in Congress assembled: 


That in all cases where a taxpayer has applied for a rede- 
termination of tax liability for any year under the provisions 
of Section 210 of the Revenue Act of 1917 or of Sections 327 
and 328 of the Revenue Act of 1918 or Sections 327 and 328 
of the Revenue Act of 1921 and the Commissioner of Internal 
Revenue has denied such assessment or has made an assessment 
under the terms of said sections in an amount deemed by the 
taxpayer to be excessive, the taxpayer may present its petition 
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to the Board of Tax Appeals asking for a review of said 
determination even where no deficiency in tax is asserted; and 
thereupon said Board shall have jurisdiction to review the 
action of the Commissioner and to allow assessment under said 
provisions of said acts and to fix the amount thereof and to 
determine the amount of the over-payment, if any, and such 
amount shall when the decision of the Board has become final, 
be credited or refunded to the taxpayer. 

Section 2. No petition shall be received unless filed within 
sixty days after notice of the action of the Commissioner deny- 
ing or allowing the application for assessment under the terms 
of said sections, if such notice is given after the effective date 
of this act, or within ninety days after the effective date of 
this act if given prior to said date. 

Section 3. No review of the decision of the Commissioner 
shall be had in any of the foregoing classes of cases where the 
right to refund has been barred by any statute of limitations 
unless suit for refund of taxes paid has been filed by the tax- 
payer, within the period allowed, in the Court of Claims of the 
United States or a district court thereof, or the period for 
bringing suit has expired between June 4th, 1928, and the effec- 
tive date of this Act. 


Twenty-Three States Have Eliminated 
Multiple Taxation of Estates 


OST of the legislatures of the states which have 
not adopted reciprocity in taxation of intangibles 
of nonresident decedents will be in session during 1929. 
Resolutions adopted at the 17th annual convention of 
the Investment Bankers Association, held at Atlantic 
City, N. J., Otcober 14 to 19, 1928, request the mem- 
bership in those states to urge the legislatures to elimi- 
nate duplicate taxation of the same assessment of a 
decedent’s estate by statutory provision to forego the 
right to tax the stocks and bonds of nonresident deced- 
ents of states which reciprocally will not tax the stocks 
and bonds of the enacting state. 
A report adopted at the convention contains the fol- 
lowing summary of the favorable legislation on the sub- 
ject during recent years: 


In 1925, Pennsylvania, New York, Massachusetts and 
Connecticut enacted reciprocity statutes, and this brought these 
states into reciprocal relations not only with each other but 
wih Florida, Nevada, Alabama and the District of Columbia, 
which had no inheritance taxes, and also Georgia, Vermont, 
Rhode Island and Tennessee, which did not at that time tax 
the intangibles of nonresident decedents. 

In 1926, New Jersey joined the movement by repealing all 
taxes on the intangibles of nonresident decedents. 

In 1927, Massachusetts, Colorado and Delaware repealed. all 
taxes on the stocks and bonds of non-resident decedents; and 
Maine, New Hampshire, Maryland, Oregon, Ohio, California, 
Illinois and Georgia enacted reciprocity statutes. 

In 1928, the State of New York, which was temporarily out 
of reciprocity by reason of a decision of its Court of Appeals, 
re-enacted reciprocity as of March 12, 1928; the State of 
Mississippi enacted reciprocity; the State of Virginia repealed 
all taxes on the stocks and bonds of nonresident decedents, as 
of Jan. 1, 1929; and the province of Ontario of the Dominion 
of Canada enacted reciprocity not only with the other provinces 
of the Dominion, but also with the states of the United States. 

As a result of this general movement, reciprocity after Jan. 
1, 1929, will exist between twenty-three states of the United 
States, containing almost 70 per cent of the population and 
wealth of the country, and the District of Columbia and the 
Province of Ontario. 


The model reciprocal law which has been followed 
by most of the states follows: 


The tax imposed by this Act in respect of personal prop- 
erty (except tangible personal property having an actual 
situs in this State) shall not be payable (a) if the trans- 
feror at the time of his death was a resident of a state or 
territory of the United States; or of any foreign country, 
which at the time of his death did not impose a transfer 
(Continued on page 468) 
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AXES ON personal income are in use in one- 

quarter of the states of the Union. In seven of 

these states such taxes have been levied for over 

a decade. It should be possible to appraise their suc- 

cess, or lack of it, and to reach some definite conclu- 

sions regarding their place in the state and local tax 
scheme. 

American local taxation has been from its beginning 
primarily based on property. In a primitive stage of 
economic development when governmental financial 
needs were small, when property was mainly tangible, 
and where ownership of tangible property was a fairly 
accurate indication of tax paying ability such a system 
usually worked fairly well. Even fifty years ago all 
was not well. A report of a New 
York Committee in 1871 contained 
the following paragraph which might 
well be applied to most of the com- 
monwealths at the present time: 


Previous to the war, or at a date not 
far antecedent to that period, the United 
States was in the anomalous position of 
a great nation, composed of numerous 
separate states, which, both collectively 
and individually, were not only practical- 
ly free from debt, but in which, more- 
over, the small burden of taxation made 
necessary to meet the cost of a simple 
and economical administration of public 
affairs, was levied on a people whose in- 
crease in wealth and numbers was rapid 
and continuous without precedent. Un- 
der such circumstances, it was not to be 
wondered that the matter of taxation 
. . . Was regarded as a matter of com- 
paratively little importance; and that the 
systems for raising revenue in the dif- 
ferent states, and by the national gov- 
ernment, grew up under the force of 
accident and circumstance, rather than 
as a result of consideration and inquiry. 

In short, the people paid what was 
necessary out of their abundance, . - 
and were too busy in developing the 
country and increasing their individual possessions to take 
much, if any, interest in the subject. Hence, the crudities, 
irregularities and absurdities which characterize the exist- 
ing systems of the United States for the raising of the pub- 
lic revenues, and which, to the student of political economy 
and finance in the old world, who has not fully recognized 
the conditions of our previous national growth and develop- 
ment, seem so utterly surprising, and so inconsistent with the 
general intelligence and practical character of the American 
people. 

But with a change in the condition of state and local af- 
fairs growing out of increased taxation, through the increase 
of public expenditures . . . public attention before dormant 
and indifferent, had begun, even previous to the war, to be 
awakened to the subject of a reform in the matter of local 
taxation; and since the war and its involved expenditures 
has added to the difficulties of the situation, the former feel- 
ing that some better system of raising state revenues, both 
as respects law and administration, than any now existing 
was needed has become more general and intensified.? 








*Senior Agricultural Economist, Division of Agricultural 
Finance of the Bureau of Agricultural Economics, United States 
Department of Agriculture. 

1Report of the Commissioners appointed by the Governor (of 
New York State) . to Revise the Laws for the Assessment 
and Collection of Taxes, Albany, 1871, pp. 12-13. 
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As the economic structure has changed tangible prop- 
erty gradually has become a less and less accurate indi- 
cation of total taxpaying ability. Income from property 
now amounts to far less than income from other 
sources. State and local tax structdres have been little 
changed to meet this change in the possible source of 
tax income. In 1922, 78.7 per cent of the tax income 
of states and other civil divisions came from taxes 
levied on general property. If the state government is 
omitted from consideration, it is found that the other 
local units secured a much larger proportion (88.7 per 
cent) of their tax revenues from general property. 
Theoretically, general property consists, in most juris- 
dictions, of all property, tangible and intangible, either 
situated within the jurisdiction or 
owned by those domiciled within it. 
Practically, general property has con- 
sisted almost wholly of tangible prop- 
erty,—in 1922 about 74.1 per cent of 
that assessed consisted of real estate 
and improvements, leaving only 25.9 
per cent to include all personal prop- 
erty, tangible and intangible, and 
much of the operative property of 
public utilities. It is safe to assume 
that the bulk of the smaller group 
consists of tangible personal property, 
leaving certainly less than 10 per cent 
as intangible property. In other 
words, as all owners of real estate 
will realize, the bulk of local govern- 
mental expenditures are met by con- 
tributions, of an involuntary charac- 
ter, from the owners of the various 
kinds of tangible property most of 
which consists of real estate. 

Two questions immediately arise 
from the facts that have been con- 
sidered. Is the ownership of tangi- 
ble property a sufficiently satisfactory indication of 
ability to pay taxes so that it may be used as the chief 
factor in determining an individual’s tax liability to 
local government units? Under present conditions, is 
tangible property, or more particularly real estate, pay- 
ing less than its share of taxes? Like most other 
questions involving economic and political policy these 
questions admit of no simple answer. Data relating to 
each are, however, available in sufficient amount to 
make a negative answer possible. A review of such 
data will precede a discussion of remedial measures 
that may be taken. 

No one will question a statement that no definite 
relationship exists between individual tax paying ability 
and the individual ownership of real estate. Many city 
dwellers with high salaries own no real estate and while 
they have a portion of the taxes of the dwellings that 
they occupy shifted to them in the form of rent, such a 
method of securing their chief tax contribution to local 
governmental units has little justification from any 
point of view of fair principles of taxation. Individuals 
engaged in business find their business tax burdens 
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often not at all dependent on their ability to meet such 
bills or on the amount of use they are making of the 
facilities supplied by government, but mainly on the 
extent to which they make use of tangible property in 
the earning of their incomes. 

It is enlightening to compare the income derived 
from tangible capital with the total income of the 
United States. According to the computation of the 
National Bureau of Economic Research, the total cur- 
rent net income of the country was in 1921 almost 
sixty-three billion dollars. The Bureau classes about 
twenty-two billions of this as entrepreneur and prop- 
erty income. This figure thus includes not only the 
current income directly imputable to capital but also 
that which comes from the labor and managerial activi- 
ties of those who own and operate the capital. It is 
impossible on the basis of data available at present to 
divide the twenty-two billions into portions to be allo- 
cated to labor and management and to capital by itself, 
but even assuming that only one-quarter goes to the 
former there is only left sixteen and one-half billions 
as tangible property income. On this assumption less 
than one-quarter of the current income of the country 
is derived from tangible property. On the other hand, 
well over three-quarters of the support of the state and 
local governmental bodies is raised by levies on this 
class. It would seem from the hasty sketch of the 
situation that has been made that some additional 
sources of revenue ought to be used in order to relieve 
this single class of what may fairly be called an exces- 
sive contribution to the costs of government. 

It is possible that the claim may be made that tangi- 
ble property, consisting mainly of real estate is not 
heavily burdened at the present time. While no such 
statement will be made by one who is aware of the 
situation, a few data from recent investigations of the 
subject may be of assistance in emphasizing the impor- 
tance of relieving the burdens of this class of property. 

The return on real estate is best measured by the 
rent received on such property. The Bureau of Agri- 
cultural Economics of the United States Department 
of Agriculture has in recent years investigated the re- 
lationship between net property income and taxes on 
farm property and in a few cases on urban property. 
As early as 1919 in a study of farm property in thirty- 
one counties in twenty-six states it was found that 
taxes took a percentage of net rent which varied from 
5.6 per cent in Southhampton County, Virginia, to 
65.6 per cent in Chester County, Pennsylvania. Two 
New York counties showed an average 30.9 per cent; 
an Illinois county, 18.2 per cent ; one in Wisconsin, 29.6 
per cent; one in Michigan, 29.2 per cent; one in Okla- 
homa, 29.2 and one in Oregon, 37.8 per cent. 

More recent intensive surveys in certain states have 
shown that these figures were by no means unusual. A 
study of income and taxes on rented farm land in 
Michigan showed for the eight year period 1919-1926 
taxes took on the average 52.4 per cent of net rent. 
The year showing the most favorable percentage was 
1919 with 29.9, the worst was 1921 with 70.5. The 
percentages of the other years ranged from 50 to 67. A 
similar study in Colorado gave a relationship of taxes 
to net rent in 1919 of 22.7 per cent; in 1923, 37.8 per 
cent ; in 1925, 33.2 per cent ; and in 1926, 32.6 per cent. 
In North Dakota for the six-year period 1919-1924, 









THE NATIONAL INCOME TAX MAGAZINE 455 





taxes took on the average about 42 per cent of the net 
rent of farms studied in three different sections of the 
state. An investigation just completed shows that in 
1926 taxes took 20 per cent of the net rent of farms 
in Virginia. An average over the five-year period 1921- 
1925 gives a relationship in Arkansas of 17.8 per cent. 
For the eight years 1919-1926 a similar comparison in 
South Dakota resulted in a percentage of 28.4. 

When urban real estate is considered the situation 
seems almost as bad. In 1919 reports from ten towns 
and cities in ten different states give a relationship 
varying from 12.3 per cent to 28.3 per cent. In Vir- 
ginia in 1926 it was found that taxes took 16 per-cent 
of the net rent of urban property. In Arkansas a five 
year average, 1921-1925 showed taxes taking 16.7 
per cent of net rent of business and residential prop- 
erty in cities. In South Dakota taxes took 29.2 per 
cent of net rent of city property studied for the period 
1919-1926. Figures gathered from all sections of the 
country by the National Association of Building Own- 
ers and Managers covering one hundred sixty-seven 
large city buildings in 1925 and one hundred ninety- 
four in 1926 show taxes taking 25.8 and 27.8 per cent, 
respectively, of the net income earned by these 
buildings. 

The figures in the preceding paragraphs do little 
more than emphasize a fact that is well known to all 
real estate owners. Real estate on the basis of current 
earnings is called upon to make a high contribution to 
the support of government. It has been shown earlier 
that tangible property, of which real estate is the bulk, 
is called upon to pay three-fourths of the costs of local 
government. Other sources of taxing ability with in- 
comes amounting to three times that of tangible prop- 
erty are contributing only one-third as much in taxes. 
It is, of course, true that there is no one tax reform 
which will solve the whole problem. The possible in- 
corporation of a state income tax into the tax systems 
of the thirty-six states that are at present without it 
and the strengthening of such a tax in those states 
that use it at the present time would be only one step 
toward the solution of the problem. The present situ- 
ation and the future possibilities of the state income 
tax will be examined in the paragraphs that follow. 

Provisions and Yields of State Income Taxes 


It will assist in an analysis of the situation if the 
provisions and yields of the state income tax laws 
effective at the present time are briefly reviewed. It 
has already been indicated that twelve states make use 
of the income tax as a means of raising a portion of 
their revenues. These are Delaware, Massachusetts, 
Missouri, Mississippi, New Hampshire, New York, 
North Carolina, North Dakota, Oklahoma, South 
Carolina, Virginia, and Wisconsin. There is no need 
of detailing at length the provisions of the various 
state laws. The majority follow somewhat similar 
lines, although rates, exemptions, and other details are 
necessarily varied. It is undoubtedly true that those 
laws which follow most closely the general lines of the 
Federal act are most acceptable to the taxpayers. 
This may seem impossible to those who are struggling 
with the Federal act, but since a Federal act does 
exist, a state act along the same general lines will 
cause the taxpayer less trouble and annoyance. If 
states’ rights, constitutional restrictions, and local in- 
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dependence did not bulk so large, it might be worth- 
while to discuss a single act which should supply rev- 
enue to both the Federal Government and to the states. 
The time may come when’ the possibilities and advan- 
tages of such an act seem more convincing to the 
general public. 

Most of the state acts are built up on the basis of 
exemptions and progressive rates. The exemptions 
for single persons range from $800 to $3,000 in the 
different states with additional amounts allowed for 
dependents. The initial rate ranges from %4 of 1 
per cent to 1% per cent, with 1 per cent the most com- 
mon. No state has a higher rate than 6 per cent, and 
the majority have their upper limits well below this. 
The maximum rates apply on taxable incomes ranging 
from $10,000 to $50,000. This general description 
does not apply to the laws of all the income tax states. 
Massachusetts’ tax varies on the basis of the kind of 
income, and New Hampshire’s tax applies with a $200 
exemption only to certain types of income and uses 
the average tax rate on real estate throughout the 
state at the rate on this income. 


While all except three of the states which levy an 
income tax on individuals also levy such a tax on 
corporations, no attempt is made in this discussion to 
analyze or justify the corporation income taxes of the 
states. They rest on a basis entirely different from 
the basis of the personal income tax and except where 
they must be mentioned in connection with a statistical 
analysis, no further attention will be paid to them. 

From the point of view of the state, the chief im- 
portance of the income tax lies in its productiveness. 
It is assumed that the tax is not levied as a social 
measure, but as a part of the state’s revenue system. 
A comparison of the amounts raised by income taxes 
in the various states is almost meaningless as condi- 
tions vary so much from one state to another that 
what is an admirable yield in one may be little or 
nothing in the next. Table 1 shows the amounts by 
states in 1926. It will be noticed that total collections 
range from well over thirty-four millions in New York 
to about one-third of a million in Oklahoma. 

A comparison of the total amounts raised by the 
income tax on individuals with the total amounts raised 
by taxation in the states is of more significance than 
a statement of the amounts alone. Table 1 also con- 
tains the reported amount collected by the state gov- 
ernment in taxes in the year 1926 and the total esti- 
mated taxes of the state and local units for the same 
year. The percentages of state and local and of state 
taxes alone that are accounted for by the personal 
income tax have been recorded. From this it will be 
seen that in no state is the amount derived from the 
income tax over 8 per cent of the total state and local 
tax collections. Two states derive between 5 and 8 
per cent from the income tax, four from 2 to 5 per 
cent and six less than 2 per cent. Thus it is clear 
that in no case has the income tax occupied an ex- 
tremely important place in the state and local fiscal 
systems. 


When the amounts collected by means of the per- 
sonal income taxes are compared with those collected 


2In this discussion and in Table 1 it has been assumed that 
one-third of Wisconsin’s income tax proceeds come from personal 
income. This is an arbitrary assumption and the figures should 
be considered with this in mind. 
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Table 1 
RECEIPTS FROM THE STATE PERSONAL INCOME 
TAX COMPARED WITH TOTAL TAX 
RECEIPTS, 1926 


E ~ «= 2 ony 
sf 68 OE 
S8u a Een asd Suv 
SEE =% SES, coe SEES 
$20 £3 Sofa S-~8 6 $a 
oat 282 8 Sess SE8 222 
1,000 1,000 1,000 
Dollars Dollars Per Cent Dollars Per Cent 
New Hampshire... 328 t 5.6 21,279 1.5 
Massachusetts ..... 17,682 42,332 41.8 273,505 6.5 
SS) . gereeer? 34,638 166,601 20.8 750,703 4.6 
Delaware ......... 842 6,359 13.2 11,182 7.5 
. aa 1,558 25,223 6.2 63,083 2.5 
North Carolina.... 1,734 23,659 7.3 78,947 2.2 
South Carolina.... 520? 13,813 3.8 39,765 1.3 
Mississippi ........ 774 ~=11,991 6.5 58,832 1.3 
Wisconsin ........ 4,607% 31,730 14.5 149,132 3.1 
North Dakota .... 275 7,735 3.6 33,061 0.8 
Missouri .......... 2,168? 29,955 7.2 126,612 1.7 
Oklahoma ........ 336 ©: 19,042 18 79,960 0.4 





1Figures derived from reports or letters from tax officials in 
the respective States. 


2Total income tax receipts divided between receipts from indi- 


viduals and receipts from corporations on the basis of estimates 
by the State tax officials. 


8Receipts from the income tax on individuals arbitrarily esti- 
mated as one-third of the total income tax receipts. 


4Total State taxes as reported in Financial Statistics of States, 
1926, Bureau of the Census. 


5SLocal taxes as estimated in The Cost of Government in the 
United States, 1925-1926, National Industrial Conference Board. 


by the state governments alone, the income tax is seen 
to play a far more important part. Two states, New 
York and Massachusetts, collected over 20 per cent of 
their state tax revenue by means of a levy on personal 
income. Two others collected between 10 and 20 
per cent by this means, and in only three cases did the 
percentage drop below 5. 

There are many reasons for the great variation in 
the importance of the income tax in the various states. 
Differences in the rates and exemptions explain part 
of it. Inefficiency in collection due largely to lack of 
support given the administrative agency by the state 
legislatures explains much of the rest. Until it is 
recognized that a state income tax does not run itself 
and that its success requires, not only a high order of 
intelligence among the officials who are in charge of 
it, but also a sufficient force of them to keep audits 
current and to secure returns from all income receivers 
who come under the provisions of the law, no state 
can expect to have a high yield from its income tax. 
In several of the states these prerequisites of successful 
administration have been well met. In others the tax 
is almost left to administer itself. It is, of course, 
understood, and will be referred to at more length 
later, that differences in amount and distribution of 
wealth among the states makes it possible in some to 
secure a greater per capita return from the income tax 
in some of them than in others. 

Chief interest in this particular discussion of the 
subject is directed toward the reduction of the tax on 
general property, particularly on farm property, by 
means of the state income tax. The figures that have 
been cited do not indicate that any great reduction in 
the burden on general property has been made possible 
by the use of the income tax, even assuming the im- 
probable condition that all its proceeds have been used 
for this purpose. In so far as the state income tax is 
used only for state purposes it is quite definitely lim- 









a, —- 4 e+ ot Hm t+ OO LO 


». at . 


local taxes 


BR 


ee, eee J UL, eK 


December, 1928 


ited in its possibilities. The percentage of the general 
property tax going to the state governments amounts 
on the average to about 10 per cent of the total amount 
collected. If an income tax in the average state is 
sufficient to relieve general property of all contribution 
to the state government and is used for that purpose, 
a maximum average reduction of only 10 per cent in 
the levy on general property is possible. Thus only 
slight relief, although it is by no means to be despised, 
is possible if the state government uses the whole pro- 
ceeds of the income tax. In five states, at the present 
time, a portion of the proceeds is distributed to the 
local units. It is through such distribution and 
through the increase in the yields of the state income 
tax that any material relief to real estate which may 
come from this particular source will be derived. 
The Distribution of the State Income Tax 


The methods which the five states use to distribute 
the proceeds of the tax are worth mentioning as they 
must be copied by other states, or some other methods 
devised, if the State income tax is to perform the 
greatest possible service. In New Hampshire the en- 
tire proceeds of the income tax, except for $10,000, 
the cost of assessment and collection, is distributed to 
the towns and cities on the basis of the residence of 
those reporting taxable income. The proceeds of the 
personal income tax in New York are, after reserving 
$250,000 for refunds, divided into two equal parts, 
one of which is retained by the State, the other going 
to the counties in proportion to their assessed real 
estate values. This latter portion is distributed by 
the counties to the cities, village, towns and sometimes 
to the school districts on the basis of their assessed 
real estate valuations. In Wisconsin 40 per cent of 
the total proceeds of the income tax goes to the State, 
and the remainder is distributed to the local groups, 
10 per cent to the counties and 50 per cent to the cities, 
towns, or villages from which the tax was collected. 
The total proceeds of Delaware’s income tax are dis- 
tributed to pay the expenses of the local schools. The 
distribution in Massachusetts is rather more compli- 
cated. Part of the proceeds is given back as reim- 
bursement to the communities for their loss due to the 
exemption of personal property. Another portion goes 
to local units for school purposes and its allocation 
is based on teachers’ salaries and the ratio of property 
valuation to school attendance. Finally the remainder 
goes to the cities and towns on the basis of state taxes 
paid by them. The percentage of the total 1927 in- 
come tax going to each of these was as follows: reim- 
bursement, 4.1 per cent; school purposes, 69.6 per 
cent ; cities, towns and districts, 26.3 per cent. ~ 

From the point of view of the rural owner of real 
estate a method which distributes the proceeds of the 
income tax to those localities from which it was orig- 
inally collected, is to be avoided. The greater portion 
of the proceeds of the income tax comes from urban 
sections and the redistribution to those sections does 
not materially alter the burden on farm real estate. 
If the contribution of real estate to the cost of state 
government can be largely eliminated by means of an 
income tax, and if the proceeds of such tax are also 
sufficient to make possible some distribution to the 
local units of the state on the basis of need rather than 
on the basis of contribution, then the owners of farm 
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real estate, and indeed all owners of real estate, will 
be benefitted. No attempt to describe a system that 
will solve the problem in the various states will be 
made here. Some combination of the methods of dis- 
tribution which are used at the present may supply 
the desired means. No single method would neces- 
sarily be equally desirable in each of the forty-eight 
states. 
A Possible Increase in the Proceeds of the State 
Income Tax 
A further point that needs consideration relates to 
the possibilities of so increasing the yields of state 
income taxes as to make them of marked assistance in 
reducing the contribution of real estate to the cost of 
government. It has been pointed out earlier that in 
no state at the present time does the income tax yield 
enough to make possible such a reduction in the tax 
on real estate. A comparison of the proceeds of the 
Federal income tax in the several states with that of 
the state income taxes yields some interesting results. 
North Dakota and South Carolina* are shown by 
Table 2 to have raised more by means of their personal 
income taxes than the Federal Government collects 
from these states by means of its tax on individual 
incomes. Mississippi, North Carolina, Virginia, and 
Wisconsin collected in 1926 from 50 to 80 per cent of 
the amounts collected by the Federal Government 
within these states. Massachusetts and Delaware col- 
lected between 30 and 50 per cent. While New Hamp- 
shire, Missouri, New York, and Oklahoma collected 
from 5 to 15 per cent of the amount collected by the 
Federal Government. 
Table 2 
COMPARISON OF RECEIPTS FROM THE STATE 
AND FEDERAL INCOME TAXES, 1926 
Amount of 
Federal personal Percentage 
Receipts from incometax State income 
State personal reported by resi- taxis of 


State incometax dents of States? Federal tax 
1,000 Dollars 1,000 Dollars Per Cent 

New Hampshire. . 328 1,219 26.9 
Massachusetts .... 17,682 41,052 43.1 
New York 34,638 252,158 
Delaware 842 2,780 
Virginia 1,558 2,981 
North Carolina... 1,734 3,179 
South Carolina... 520+ 431 
Mississippi 774 989 
Wisconsin 4,607 6,799 
North Dakota .... 275 163 
Missouri 2,1684 14,247 
Oklahoma 336 6,897 
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1Receipts estimated and subject to wide margin of error. 

2From Statistics of Income, 1925, p. 86. The figures are com- 
piled from the returns filed in each State and do not indicate 
with any exactness the amount of income earned in the State. 


While these comparisons are on a very inexact basis 
they do seem to point to an important fact. Those 
states where there is considerable manufacturing and 
where there are large city populations are the states 
where the Federal income tax yield greatly exceeds 
the revenue from the state income tax. It should be 
recalled that Federal rates range much higher than 
those of the states and that Federal exemptions are 
high enough to relieve some small incomes that are 

8The South Carolina report is based upon an estimate by the 
South Carolina Tax Commission of the amount received from 
individuals and from corporations. It is believed that the indi- 
vidual receipts were somewhat lower than Table 2 indicates. 


The 
figures in 1927 with a revised law were: Total Tax $1,762,195; 
From individuals $343,482; From corporations $1,418,713. 
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attected by the state taxes from contribution to the 
Federal Government. From this analysis it seems 
doubtful whether the agricultural states where the 
state receipts are high in comparison with the Federal 
ones could sufficiently increase their income tax re- 
ceipts by adopting a schedule of rates that approxi- 
mates that of the Federal law to make possible a large 
reduction in the burden on general property. The 
political and economic feasibility of such an attempt 
is also extremely dubious. 

In those states where industry is well developed the 
opportunity for increasing the yields of the state in- 
come taxes seems great. This is particularly impor- 
tant in view of the possible decreases in the rates of 
the Federal tax which may be expected in the future 
as the war debt of the Federal Government is retired. 
It is here that agriculture may expect its greatest bene- 
fits from the use of the income tax. The amount of 
tax paying ability in the industrial centers which es- 
capes taxation by the local government is large, and the 
revenue system will be more fair for all concerned 
if a reasonable contribution is secured from this source. 
Along with the collection of such taxes must go a 
policy of greater assistance to the local units from the 
state government. There is ample justification for a 
greater contribution by the states as a whole to the 
costs of schools and of certain other services now 
supplied and financed largely by the local units. 

Economic Effects of State Income Taxes 

The problem of the state income tax has been con- 
sidered thus far from the point of view of revenue 
production alone. If its effect on the business of a 
state is bad, the revenue possibilities that have been 
pointed out will soon vanish. Is there any evidence 
which would justify the declaration that business with- 
in a state is hurt by the imposition of a tax on the 
incomes of its citizens? It must be recalled that dis- 
cussion here is confined to the personal income tax. 
The burden of state and local taxes on general prop- 
erty needs, also, to be kept in mind. 

Economists are in general agreement that the per- 
sonal income tax cannot be shifted. The taxpayer is, 
then, unable to pass his tax on either to his employers 
or to his customers. Thus its effect on business is 
confined to a narrow area. Within this area it is 
true that a high income tax might make residence 
in a particular state less desirable than residence in 
an adjoining one and so might tend to direct the flow 
of business into the non-income tax state. This, how- 
ever, would only be true in cases where the income 
tax rates reached levels much higher than the state 
rates which are effective at the present time. It also 
tends to disregard the fact that the income tax is only 
one part of a tax system. 

The material that has been presented has empha- 
sized the dependence of the states and local units on 
taxes levied on general property, particularly on real 
estate. It has been pointed out that such property 
in many parts of the country is bearing an excessive 
tax burden. Among the means of relieving such a 
burden is the state income tax. The extended use of 
this tax is only one of the measures that are advocated 
to remedy present difficulties. Another measure al- 
ready in use in all except two of the states is the tax on 
gasoline. Any consideration of the economic effects 
of the income tax must keep in mind that it is being 





discussed as one factor in an improved tax system. 
There is no expectation at the present time of shifting 
the bulk of the tax from general property to income. 
If this were true the problem of economic analysis 
would be more complicated. 

The situation at present then is simply one of tak- 
ing a portion, certainly not over 10 or 15 per cent, 
of the tax off from general property and collecting it 
by a levy on income. This involves some relief for a 
source which may, or may not, be a fair index of 
ability to pay taxes, and causes the tax system to make 
a slight use of the index which is generally considered 
to be the most adequate indication of ability to pay. 
In view of the small chance that a state income tax 
will affect the flow of business, this marked advan- 
tage from it should more than compensate for any 
detrimental possibilities. It seems safe then to con- 
clude that the total economic effect of a reasonable 
income tax will be, if not favorable, at least neutral. 
So long as this is true, the effect on the heavily bur- 
dened owner of real estate will be decidedly favorable. 

One factor still remains to be considered. Business 
interests in several of the states have a definite fear 
of the consequences of the introduction of the income 
tax in their states. While as we have indicated above, 
it is felt that this fear is not based on any reasonable 
evidence, it would be unwise to disregard it. Such 
groups must be convinced on the basis of results else- 
where and from an analysis of tax conditions within 
their state that the income tax has a logical place in 
the tax system. If such a program of education is 
undertaken the way may be smoothed for the success- 
ful introduction of the income tax.* 

The writer has been concerned for the past few 
years with the effects of state and local taxation on 
agriculture, and he wishes, largely as a summary of 
what has been already said to point out the reasons 
why a state tax on individuals’ incomes will be ad- 
vantageous to agriculture: 

(1) Owners of farm land, and the same might be 
said of urban land, pay in the form of taxes to their 
local and state governments a large portion of the in- 
come from such land. 

(2) General property, particularly real estate, pays 
a disproportionately large share of the expenses of 
local government. 

(3) The income tax has proved in most of the 
states where it has been used to be an effective means 
of collecting a reasonable amount of revenue. 

(4) Means have been devised of distributing the 
proceeds of the income tax on the basis of need, rather 
than of source or wealth. 

(5) Fears that a reasonable personal income tax will 
be a disadvantage to the industrial development of the 
states concerned seem groundless. 

(6) While the income tax will be of particular as- 
sistance to agriculture in those states where there is 
considerable industrial development, it will secure 
some revenue from sources that are untaxed at pres- 
ent and so will form a desirable part of the tax system 
in the states which are mainly agricultural and where 
the total amount that can be collected at the present 
time will be relatively small. 





4On this point as well as on many of the others considered see: 
State Income Taration, Lionel D. Edie and Charles R. Metzger, 
Indiana University, 1926. 
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“HE United States Board of Tax Appeals has 
now justified its existence. It has now been 
proved that the Board should continue function- 
ing as long as the Sixteenth Amendment to the Consti- 
tution remains intact. Although over 41,000 petitions 
have been filed with the Board since the first petition 
was docketed on July 30, 1924, and although approxi- 
mately 14,000 cases have been disposed of by decision, 
settlement or abandonment, one hears many complaints 
of long delays. Many methods have been suggested 
whereby decisions might be promulgated by the Board 
more rapidly and congestion of cases pending before the 
Board be relieved. 


Remedies for Relief of Congestion 


Chief among suggestions for re- 
lief of the congestion of cases before 
the Board are the following: 

That the Board abandon the at- 
tempt to consider as a whole the de- 
cisions of each of its members; 

That the membership of the Board 
be increased ; 

That referees or masters be ap- 
pointed to take testimony and submit 
their findings of fact to the Board or 
to a member of the Board; 

That members of the Board be 
permitted to render decisions from 
the bench in certain classes of cases; 

That taxpayers have the privilege 
of transferring appeals to District 
Courts ; 

That the time allowed for filing 
appeals to the Board be extended by 
stipulation between the commissioner 
and taxpayer ; 

That taxpayers be penalized for 
neglect to answer questionnaires sent out by the Board ; 

That each member of the Board become a specialist 
in a particular branch of tax cases and that only cases 
pertaining to that branch be referred to such specialized 
member for hearing; 

That the use of depositions be encouraged ; 

That petitioners be relieved of having the burden of 
proof ; 


That the penalty for filing frivolous appeals be 
increased ; 


That the filing of amended petitions be restricted to 
cases involving newly discovered evidence; 


That the personnel of assistants to members be ap- 
proved and their number increased. 


All of these suggested remedies and others have been 





*Attorney at Law, Asheville, N. C.; member of North Carolina 


and District of Columbia Bars; recently served as a_ special 
attorney with the Board of Tax Appeals. 
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of the changes suggested lies in the hands of Congress. 
Arguments that some of the suggested changes in pro- 
cedure before the Board are necessary and would be 
efficacious have already been refuted. 


Another Remedy Suggested 


The real remedy lies in a broader knowledge of the 
Board’s rules of procedure and a clearer understand- 
ing of the way to present evidence on the part of prac- 
titioners before the Board. 

As Mr. George R. Shields pointed out in his article 
in the February, 1928, issue of this magazine, attor- 
neys at law are the proper persons to 
present and conduct the cases of tax- 
payers before the Board. Account- 
ants should be employed in hearings 
before the Board, if at all, as wit- 
nesses and not as advocates. An 
“appeal” before the Board of Tax 
Appeals is, in essence, a case before a 
court. Not that accountants do not 
have an important function in the 
tax field, but they should no more 
undertake to “try” a case before the 
Board of Tax Appeals than they 
should represent a client in any court 
of law as an advocate. 

Every case that is worthy of pres- 
entation to the Board should be pre- 
sented by a lawyer. I do not mean 
that attorneys are the only persons 
who should prepare petitions. Ac- 
countants, in most cases, are well 
qualified to prepare pleadings in tax 
cases. However, it is my belief that 

lawyers are the only persons really 
qualified to examine and _ cross- 
examine witnesses in hearings before the Board. I 
believe that petitioners would obtain more satisfactory 
results from petitions to the Board and that the con- 
gestion of cases pending before the Board would be 
relieved should the practice, if not the rule, be that 
attorneys represent taxpayers in hearings. 

Furthermore, more satisfactory results would be 
reached and the disposition of cases would be expedited 
should the importance of the Board’s Rule 39 be 
realized. 

The Board’s Rule 39 


Rule 39, adopted by the Board in pursuance of the 
provisions of Section 907 of the 1926 and 1928 Rev- 
enue Acts, reads as follows: 

“The rules of evidence applicable in courts of equity 
of the District of Columbia shall govern the admission 
or exclusion of evidence before the Board or any of 
its divisions.” 
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What are the District of Columbia rules of evidence 
in equity? There are some rules of evidence which 
are common to all of the forty-eight states. Such rules, 
of course, form part of the law of evidence of the 
District of Columbia. Certain rules of evidence, how- 
ever, are applied differently in different states. Such 
rules of evidence do not necessarily form part of the 
law of evidence of the District. Certain rules of evi- 
dence have never had the legality of their application 
passed upon by the courts of the District. What, then, 
are the rules of evidence applicable in courts of equity 
of the District of Columbia, and, in turn, in proceed- 
ings before the Board of Tax Appeals? It is not my 
purpose to set out what the particular rule of evidence 
is or should be in relation to every conceivable state of 
facts. Nor can any tax book be found on the subject. 
I shall merely attempt to point out how and where one 
may discover what the rule of evidence is or should be. 


Historical Preface 


It will be recalled that cessions of territory for the 
purpose of establishing a seat of the national govern- 
ment were made by the states of Maryland and Vir- 
ginia, in 1788 and 1789, respectively. On February 27, 
1801, Congress passed the Act concerning the District 
of Columbia and its government, and providing “that 
the laws of the State of Maryland as they now exist 
shall be continued in force in that part of the said 
district which was ceded by the state.” The portion of 
territory granted by Virginia was retroceded to that 
state in 1846 by the United States. 


Rules of Evidence Before the Board 


The foregoing brief history of the establishment of 
the District of Columbia is of importance when we look 
through the storehouse of the rules of evidence ap- 
plicable to the courts of the District, since Section I of 
the District of Columbia Code of 1924 provides that: 


The common law, all British statutes in force in Maryland 
on the twenty-seventh day of February, Eighteen Hundred and 
One, the principles of equity and admiralty, all general acts of 
Congress not locally inapplicable in the District of Columbia, 
and all acts of Congress by their terms applicable to the Dis- 
trict of Columbia and to other places under the jurisdiction of 
the United States, in force at the date of the passage of this 
act shall remain in force except in so far as the same are in- 
consistent with, or are replaced by, some provision of this 
code. 


Section 1640 of the District of Columbia Code pro- 
vides that: 


Nothing in the repealing clause of this code contained shall 
be held to affect the operation or enforcement in the District 
of Columbia of the common law or of any British statute in 
force in Maryland on the twenty-seventh day of February, 
eighteen hundred and one, or of the principles of equity and 
admiralty, or of any general statute of the United States not 
locally inapplicable in the District of Columbia or by its terms 
applicable to the District of Columbia and to other places un- 
der the jurisdiction of the United States, or of any municipal 
ordinance or regulation, except in so far as the same may be 
inconsistent with, or is replaced by, some provision of this code. 


The substantive effect of those provisions was well 
expressed by Mr. Justice Morris in De Forest v. U. S. 
II App. D. C. 458, as follows: 


* * * This express enactment, if any such enactment was 
needed at all, was amply sufficient to continue in force and to 
perpetuate to the present day in the District of Columbia the 
common law of England as it existed in Maryland at that time, 
with all the existing statute legislation of the state and all the 
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statute legislation of England that had been adopted by Mary- 
land. And upon that theory of the law we have been conduct- 
ing our affairs for nearly a hundred years. It is very true 
that much of the criminal branch of our common law has either 
become obsolete or has been obliterated by statutory enactment 
upon the same subject. Nevertheless, it is true that where it 
has not been repealed by express statutory provision, or modi- 
fied by inconsistent legislation,“or where it has not become 
obsolete or unsuited to our republican form of government, the 
common law of England in all its branches, both civil and 
criminal, remains today the law of the District of Columbia, 
and it has been repeatedly so held. 

The Equity Court in the District of Columbia is the 
Supreme Court of the District sitting in equity cases. 
Section 85 of the Code provides : 

The equity court shall have jurisdiction of all causes here- 
tofore cognizable in equity and of all petitions for divorce, 
except where the relief sought is hereby authorized to be given 
by the probate court only, and shall have the special powers 
hereinafter provided. And the practice in said court shall be 
according tothe established course of equity and procedure 
and the rules established by the said supreme court of the 
District not inconsistent with law. 

Section 61 of the Code provides that the Supreme 
Court of the District shall possess the same powers and 
exercise the same jurisdiction as the Circuit and dis- 
trict courts of the United States, and shall be deemed 
a court of the United States. _ 

One of the sources of rules of evidence applicable in 
the equity courts of the District of Columbia (and, in 
turn, applicable in proceedings before the Board of Tax 
Appeals), therefore, is the common law, principles of 
equity and British statutes in force in Maryland on 
February 27, 1801, except in so far as they may be 
inconsistent with or replaced by some provision of the 
code. The other sources of such rules of evidence are: 

(1) The provisions of the Code of the District of 
Columbia, particularly Chapter 25. 

(2) The rules and decisions of the Supreme Court 
of the United States with reference to District of 
Columbia rules of evidence. 

(3) The rules and decisions of the Court of Appeals 
of the District. 

(4) The rules and decisions of the Supreme Court 
of the District. 

The Board of Tax Appeals, also, has itself promul- 
gated certain cases which have been carried to circuit 
courts of appeal. The decision of such courts with 
reference to rules of evidence constitute an additional 
source of the rules of evidence of the Board. 


Rules of Evidence in Equity and at Law 


Inasmuch as the law provides that the rules of evi- 
dence applicable in courts of equity of the District of 
Columbia shall be the rules of evidence in proceedings 
before the Board of Tax Appeals, this question is of 
interest: Do the rules of evidence in courts of law 
differ from the rules of evidence in courts of equity? 
The answer is: Yes, because the equity courts receive 
evidence more generally and more liberally than do the 
law courts. Whatever is admissible at law is admissible 
in equity. Whatever is inadmissible at law may or may 
not be admissible in equity. The reason for these rules 
is that a jury is present in the trial of law cases, while 
there is no jury in equity cases, speaking generally. 
The law courts have certain rules of evidence to pre- 
vent the confusion of juries. Their theory is that juries 
are incompetent to sift: through a maze of immaterial 
and irrelevant facts in arriving at a determination of 
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the ultimate issue. Equity, on the other hand, permits 
its judges to receive and consider evidence which would 
be inadmissible at law, provided such evidence be ad- 
missible at law except for its immateriality and irrele- 
vancy. Generally speaking, the rules of equity provide 
for the admission of evidence, if the evidence offered 
be competent, if it does not violate its rules to secure 
trustworthiness, and if it be not so patently immaterial 
or irrelevant as to waste the time of the court. In gen- 
eral, then, the rules of evidence in courts of law and 
in courts of equity are the same, so far as competency 
is concerned. Courts of equity, however, are more 
liberal in admitting evidence over objections to it made 
on the ground of immateriality and _ irrelevancy. 
“Equity follows the law,” but is more flexible than the 
law. To summarize: If there be a case im equity in 
point among any of the sources of evidence of the 
Board set out above, the Board must follow the ruling 
in that case. If there be a case at law in point among 
those enumerated sources, the Board should follow the 
ruling in that case if an objection on the admission of 
evidence was overruled in such case. Or, if in such a 
law case in point, the evidence offered was kept out 
on the ground of incompetency, the Board should fol- 
low that precedent. But if in such a case at law, the 
evidence was rejected on the ground of immateriality 
and irrelevancy, the Board may, in its discretion, refuse 
to treat such case as a controlling precedent and may 
receive the evidence. 


Equity Rules of Evidence and Evidence Before 
the Board 


The above statements are, of course, subject to ex- 
ceptions. Suppose that the Board has to rule upon an 
objection made to evidence on the ground of immate- 
riality and there be no decision of any court in point. 
Because of the rather novel character of the Board’s 
position and functions and because of the comparative 
newness of the type of cases before it, many such in- 
stances arise. Although the general principles of 
equity are followed by the Board and although the 
Board does not burden itself with an excessive amount 
of immaterial matter, yet the Board is even more lib- 
eral than equity courts in receiving evidence. Such 
liberality does not arise from a presumption that one 
of the Board’s chief functions is one of investigation. 
The functions of the Board are in no sense analogous 
to those of the Federal Trade Commission, the Inter- 
state Commerce Commission and similar bodies. Gen- 
erally speaking, the Board is not so strict as equity 
courts in the matter of the admission of evidence be- 
cause the issues of fact presented to it are comparatively 
technical and are barren of precedents. It is better 
for the Board to err on the side of liberality than on 
the side of strictness, so long as the evidence be compe- 
tent and trustworthy. 


Conclusion 


The above discussion is not altogether academic. Its 
purpose is to tell where one may find the law applicable 
to questions of admissibility of evidence before the 
Board. The time of the Board is wasted when unre- 
ceivable evidence is offered. Whether such “illegal” 
evidence be received or not, congestion results from 
the time wasted in arguing and determining its 
admissibility. 





. 
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The real remedy for relief of congestion of cases 
before the Board lies with the taxpayers in that class of 
cases in which petitions to the Board have been filed. 

The following suggestions to taxpayers who have 
filed petitions are made: 

(1) Abandon or settle your case if you lack suffi- 
cient, legal evidence to win. 

(2) Engage a lawyer experienced in trial practice to 
represent you in the hearing before the Board. 

(3) Have all your witnesses tell everything they 
know about your case to your lawyer before the date 
set for the hearing. 

(4) Advise your lawyer to present your case, fully 
and accurately, according to the rules of evidence ap- 
plicable in courts of equity of the District of Columbia. 

And remember that the United States Board of Tax 
Appeals is not a fact finding body, not a governmental 
bureau, not another commission, not a board of arbi- 
trators. It is a court. 


Statistics of Income for 1926 and 1927 


pone Bureau of Internal Revenue has recently 
made public the “Statistics of Income from Re 
turns of Net Income for 1926,” and the preliminary 
statistics based on the returns of income for 1927, 
which disclose a larger revenue from individuals for 
the taxable year 1927 than for the year before but a 
decrease in taxes paid by corporations. 

Following is a comparison of the number of tax re- 
turns, aggregate net income and tax liability of indi- 
viduals who had filed returns up to August 31 of the 
years 1927 and 1928 for the years 1926 and 1927, 
respectively : 

1926 1927 
Wor OF POIMMES Gicsct ce cesses 4,076,542 4,122,242 


Total net income........... $21,565,176,326 $22,573,317,907 
ee errr $727,479,426 $826,245,497 


The number of returns in the various classes com- 
pare with the preceding year as follows: 


Income Classes 1926* 1927 
I SU eo hing Gk ens dg ome yea i | aa 
$ LQG0 to S  ZOO0e Sn... 55. cc as ce bl S| |, lll eo 
2,000 to CS ile ee aeea de lle Ce 
3,000 to “ae eile 1,240,000 3,234,877 
5,000 to oe RARE eR 560,549 543,509 
10,000 to Ps his Coes ioeies 246,730 250,455 
15,000 to BO ca siciet a bliacdsen 57,487 59,874 
50,000 to oo. Se 20,520 22,460 
108000 to ~ ISG0C0. ww cece 4,724 5,240 
1SO:000' to ~~ SOU GOR: 5. ccc cccacns 3,267 3,854 
US ee | 892 1,135 
500:000 to’. 1.00G 008. 2.6.6. ce ccsees. 468 555 
VOC 000 BNE -OVEr. . . 6s o.ccevase cence 231 283 
Dateke . Groeten Haeeiadkec Oh 4,138,092 4,122,242 





*Complete figures on returns for 1926. 

The increase from 231 to 283 in the number of per- 
sons paying taxes on incomes of $1,000,000 or over 
is all in the $1,000,000 to $4,000,000 classes. Eight 
persons paid taxes on incomes of between $4,000,000 
and $5,000,000 instead of nine, as in 1926, and only ten 
paid taxes on incomes of $5,000,000 or more instead 
of fourteen in the former year. 

An interesting shift in the distribution of net income 
of individals has taken place since 1920. Whereas the 
amounts reported for those in the lower brackets have 
decreased since 1920, the totals of income of indi- 
viduals in the $150,000 classification and above have 
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tremendously increased. For individuals with incomes 
under $5,000, only an estimated total is available for 
1927, hence this comparison is omitted below: 

Net’ INCOME 


(In Millions) 
1920 1923 1925 1927 


$ 5,000 to $ 10,000..... $3,068 $2,653 $3,464 $3,759 
10,000 to 25,000..... 2,547 2,538 3,545 3,726 
25,000 to 50,000. .... 1,307 1,350 2,032 2,043 
50,000 to 100,000..... 810 834 1,419 1,528 
100,000 to 150,000..... 266 281 573 634 
150,000 to 300,000..... 215 261 655 783 
300,000 to 500,000..... 89 125 340 429 
500,000 to 1,000,000..... 80 95 327 377 
1,000,000 and over......... 77 152 422 586 











Total—all income classes .$23,735 $24,777 $21,895 $22,573 
During the last three years the totals for salaries 
and wages have shown a steady increase. Business 
profits in 1927, as indicated by corporation returns 
and returns of unincorporated business concerns, were 
smaller than the year before and wages have been 
stationary, hence the increase in “salaries and wages” 
shown in the table below is probably, in considerable 
measure, a consequence of a tendency in corporations 
controlled by the officers to increase salaries in order 
to reduce the corporation tax. A significant change is 
the growing income from year to year for fiduciary 
services. 
Sources or INcoME OF INDIVIDUALS MAKING TAX RETURNS 
For YEARS 1925, 1926, 1927 
(In. Millions) 


Source of Income 1925 1926 1927 
A. Personal Service: 
I. Salaries and wages....... $ 9,742 $ 9,994 $10,047 
Bi NN Secu lsiws waree weaid'e O% 3,689 i 528 
BSE. POPHONSTIOS cocccsccceves 1,827 1,733 1,748 


B. Profits from sale of real estate, 
securities other than capital and 











UN 2 ith, he pened Wey Vein we ae oe 1,992 1,466 1,745 
ag a ea a 941 913 1,066 
D. Property: 

I. Rents and Royalties...... 1,471 1,451 = 1,745 
II. Interest and investment 
RE Ie Ie Ce a 1,814 1,937 1,982 
i err eo 3,465 4,012 4,156 
Br MODS, So uraiccrs aa aie 4, aktiel Manes o% N06 . we 380 
F. Interest on Government obliga- 
tions not wholly exempt from tax 26 37 47 
MEE eee acs isk oe see ores $25,272 $25,447 $26,098 


The complete report of net income of corporations 
for the year 1927 is not available, but the returns filed 
to August 31, 1928, show aggregate net income of 
$8,068,200,905 and income tax of $1,007,981,774. 
Compared with the returns for 1926, filed to August 
31, 1927, these figures show a decrease in net income 
of $1,144,062,745 and in tax of $173,023,592. The 
following table shows the number of tax returns, net 
income, income tax and other data of corporations 
for the years 1920-1926, inclusive: 

--Corporations Reporting Income en eae 

No. of No. of 

Returns NetIncome Income Tax Returns Deficit 
1926. . .258,134 9,673,402,889 1,229,797,243 197,186 2,168,710,302 
1925. . .252,334 9,583,683,697 1,170,931,206 177,738 1,952,628,095 
1924. . .236,389 7,586,652,292 881,549,546 181,032 2,223,925,993 
1923. . .233,339 8,321,529,134 937,106,798 165,594 2,013,554,987 
1922... .212,535 6,963,811,743 783,776,268 170,348 2,193,776,356 
1921. ..171,239 4,336,047,813 701,575,432 185,158 3,878,219,134 
1920. . .203,233 7,902,654,813 1,625,234,643 142,362 2,029,423,744 


analyzing the data for corporations allowance 











December, 1928 


should be made for the special deductions granted life 
insurance companies under pars. (2) and (4) of sub- 
division (a) of Section 245 of the Revenue Act of 
1926. These deductions for the year 1927 totaled ap- 
proximately $450,000,000, according to an introductory 
statement by H. F. Mires, acting commissioner of in- 
ternal revenue, in the preliminary report for 1927. 

The risks of business are by no means as high as 
indicated by the large proportion of corporations which 
show deficits. Many closed corporations which show 
no profits yield satisfactory returns to the owners in 
generous salaries. There is, nevertheless, some correla- 
tion between the ratio of corporation deficits and the 
ups and downs in general business prosperity. The 
percentages of the corporations showing deficits for 
the years 1920-1926 of the total corporations making 
tax returns are: 1920, 41.0; 1921, 51.9; 1922, 44.4; 
1923, 41.7; 1924, 43.4; 1925, 41.4; 1926, 43.3. By 
these figured the best showing was made in 1920, with 
1923 and 1925 only slightly in arrears. A noteworthy 
aspect of the statistics is the large increase in the num- 
ber of corporations from year to year. As compared 
with 1920, the number of corporation returns filed for 
the year 1926 shows an increase of 109,725, or 31.8 per 
cent. : 


Court Decisions 





Accounting Bases.—While the Commissioner must ac- 
cept the basis upon which a corporation keeps its books and 
files its return, or in the alternative require it to file on the 
cash basis, if it is able to do so, the Commissioner is not 
without power to audit a return and adjust items in accord- 
ance with the basis upon which it is filed or to disallow im- 
proper deductions or to allow proper deductions and credits 
which it may appear the taxpayer rightfully should have had. 
Hence the elimination by the Commissioner of an improper 
deduction on a; 1917 return filed by a corporation keeping its 
books on the accrual basis did not under Section 13 (d), Act 
of 1927, constitute a rejection of the basis upon which the 
return was filed, thereby entitling the taxpayer to have its 
income for such year computed on the cash receipts and dis- 
bursements basis.——United States District Court, So. Dist. of 
New York, in ‘American. Can Company v. Frank K. Bowers, 
Collector of Internal Revenue of the United States for the 
Second District of New York; Missouri Can Company v. 
Frank K. Bowers, Collector, etc.; American Can Company of 
Massachusetts v. Frank K. Bowers, Collector, etc.; American 
Can Company of Utah v. Frank K. Bowers, Collector, etc. 

Bad Debts.—The refusal of a corporation, organized in 
1920 to take over a business, conducted in that year as a 
partnership by the former stockholders of a corporation 
which dissolved in 1919, to take over certain accounts re- 
ceivable does not establish the worthlessness of such ac- 
counts in 1920.—United States Circuit Court of Appeals, 
Fifth Circuit, in Charles D. Carr v. Commissioner of Internal 
Revenue, No. 5297. 


Debts ascertained to be worthless in 1920 but charged off 
only in part in 1920 are not deductible under the provisions 
of Sec. 234 (a) (5), of the 1918 Act.—[Decision of Board 
of Tax Appeals; § B. T. A. 401, Dee. 2445 (C.:. ©. By, 
affirmed.]—United States Circuit Court of Appeals, Eighth 
Circuit, in Minnehaha National Bank of Sioux Falls, So. Da- 
kota, v. Commissioner of Internal Revenue. 

Bad Debts—Taxability of Amounts Recovered After Be- 
ing Charged Off.—Amount recovered in 1920 on a debt 
ascertained to be worthless and charged off by a corporation 
in 1919 is income to the corporation, where upon the sale in 
1919 of 50 per cent of the stock of the corporation, the new 
stockholders agreed that any recovery on such debt should go 
to the old stockholders “after deducting any taxes on same and 
any back charges of government taxes that may arise after 
1918 and 1919 tax reports are reviewed by the Government,” 
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such provision being for the benefit of the corporation —United 
States District Court, W. D. of Washington, So. Div., in 
Nott-Atwater Company v. Burns Poe, Collector of Internal 
Revenue, No. 6596. 


Building and Loan Associations.—A building and loan 
association organized under the laws of Ohio was held ex- 
empt (a) under Sec. 231 (4), Act of 1918, even though it 
received deposits and made loans to non-members and (b) 
under Sec. 231 (4), Act of 1921, where it conformed to the 
provisions of that statute by requiring membership as a 
condition to a loan. Decision of the Court of Claims, de- 
cided June 6, 1927, affirmed.—Supreme Court of the United 
States in The United States v. The Cambridge Loan and Build- 
ing Company. No. 46. October Term, 1928. 

Business Expense.—Cost of reconditioning a barge which 
had sunk in 1918 and had been raised in 1920, held to be a 
deductible business expense and not a capital expenditure.— 
United States Circuit Court of Appeals, Fifth Circuit, in 
Samuel Zimmern v. Commissioner of Internal Revenue. No. 
5435, B. T. A. Dec. 3350 [C. C. H.], 9 B. T. A. 1362, 
reversed. 


Capital Expenditures.—Amounts paid by a stockholder 
to advertise corporate property are not deductible as a loss, 
such expenditures being in the nature of a capital expenditure 
which might enhance the value of the taxpayer’s stock.—United 
States Circuit Court of Appeals, Eighth Circuit, in Thomas 
H. Mastin v. Commissioner of Internal Revenue, No. 347— 
Sept. Term, 1928. 


Corporation Distributions.—Such part of the amount re- 
ceived by the sole stockholder from a corporation during 
1918 and 1919 in the form of a salary pursuant to a written 
contract as in fact constituted a distribution of profits, is 
taxable to the recipient as such. The Commissioner had 
refused to allow the corporation to deduct the full amount 
of the aforementioned payment as a salary expense.—United 
States Circuit Court of Appeals, 2nd Circuit, in Daniel 


Winant, et al., Executors, v. Bertram Gardner, former Collec- 
tor. 


Estate Tax.—Interest of tenants by the entireties is em- 
braced within the language of Sec. 202 (c) of the Act of 
1916, specifying what shall be included in the gross estate 
for estate tax purposes. 

Section 202 (c), Estate Tax, Act of 1916, is unconstitu- 
tional in so far as it affects a tenancy by the entireties 
which is subject to laws of Maryland since its effect is to 
levy a direct tax without apportionment and since it is in 
violation of the due process clause.—District Court of the 
United States, District of Maryland, in James E. Tyler, Jr. 
and William G. Tyler, Administrators of the Estate of James 


E. Tyler, Deceased, v. United States of America. Law No. 
3240. 


Transfer of mere legal title to farms made five days be- 
fore death of decedent in 1925, was held not to have been 
made in contemplation of death and therefore not includable 
in gross estate for estate tax purposes where in 1919 the 
decedent who was at that time 74 years of age but in sound 
health, made parol gifts of the farms located in Kansas, to 
his four sons who immediately took possession, made last- 
ing and valuable improvements and treated the property as 
their own, such parol gift being held valid and enforceable 
under the laws of Kansas. 

The defendant’s request for supplemental findings as to 
the question of estoppel on the theory that the decedent 
for the taxable years subsequent to the year in which a 
parol gift of land had been made had taken in his income 
tax returns, on account of such property, deductions for 
depreciation and state taxes, was denied, the evidence not 
identifying the credits taken on such returns ifitroduced in 
evidence, and the affirmative defense of estoppel not hav- 
ing been raised by the pleadings.—District Court of the 
United States, District of Kansas, Sec. Div. in Fred Beeler, 
Jr., et al., v. H. H. Motter, Collector. No. 1028. 


The amounts receivable as insurance by beneficiaries un- 
der insurance policies taken out and the beneficiaries there- 
under named, prior to the enactment of the 1918 Act, should 
not be included in the decedent’s gross estate under Sec. 
302 (g), Act of 1924, the retroactive provisions of Sec. 302 
(h), Act of 1924, not applying, and, even if they did, being 
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unconstitutional as applied to such insurance policies taken 
out before the passage of the Act.—District Court of the 
United States, W. D. Mo., in William M. Wyeth and John 
Wyeth v. Noah Crooks, Collector. No. 6971. 


The decedent’s gross estate should not include the corpus 
of a trust created in 1916 providing for the distribution of 
the income thereof, and, at his death, of the corpus to the 
settlor’s issue, where the trust deed provided that the set- 
tlor, but only with the written consent of the trustee, might 
modify or revoke the trust, in whole or in part, and the 
settlor, by written deed with the consent of the trustee in 
1919, rearranged the shares in the corpus within the group 
originally fixed, such power of revocation conditional on the 
consent of the trustee, not being a “general power of ap- 
pointment exercised by the decedent” within the meaning 
of Sec. 402 (e), Act of 1918—United States Circuit Court 
of Appeals; Second Circuit, in The Farmers’ Loan and Trust 
Company (a corporation) as Trustee under a Deed of Trust 
made by William Waldorf Astor (now deceased) dated May 
25th, 1916, v. Frank K. Bowers, Collector of Internal Revenue 
for the Second District of New York. 


Excise Taxes.—A manufacturer was allowed to recover 
the amount of excise taxes paid on sales of spark coils and 
timers though no bond had been filed in accordance with 
the Appropriation Act of February 28, 1927, since the ap- 
propriation provided for in that act had lapsed.—Court of 
Claims of the United States in Wells Manufacturing Com- 
pany v. The United States. No. H44. 


Findings of Fact—Review of Board Findings by Courts. 
—The rule that an appellate court will not look to the opin- 
ion of a fact-finding court or body to eke out findings of 
fact made by such court or body applies to the Board of 
Tax Appeals. The court held that the order of the Board 
of Tax Appeals in Decision 2409 [C. C. H.], 6 B. T. A. 
1092, is not sustained by its findings of fact, there being no 
findings as to (a) the cost of assets transferred to a cor- 
poration, and (b) the value of stock received in exchange, 
and the case was reversed and remanded with instructions 
for such further proceedings as may be deemed advisable 
not inconsistent with. the views of the court.—United States 
Circuit Court of Appeals, Eighth Circuit, in Kendrick Coal 
and Dock Company v. Commissioner of Internal Revenue. No. 
8105—Sept. Term, 1928. 


Firm Sales Contracts.—Taxpayer obligated under firm 
sales contracts at the end of 1919 to sell its product at a 
price less than cost of manufacture and less than prevailing 
market price of similar merchandise may not anticipate the 
loss in 1919 by inventorying, at less than cost (inventory 
taken at cost), raw material suitable for the contract but 
not specifically appropriated to it—District Court of the 
United States, E. D. of Penn., in Ewing-Thomas Converting 
Company, a Corporation, v. Blakely D. McCaughn, Collector 
of Internal Revenue. B. T. A. Dec. 59 [C. C. H.], 1 B. T. A. 
121, sustained. 


Gift Tax—Constitutionality—The gift tax provisions of 
the Revenue Act of 1924, imposing a tax upon a gift made 
in 1925, are constitutional, since the tax is an excise and not 
a direct tax unapportioned.—United States Circuit Court of 
Appeals, Second Circuit, in D. Basil O’Connor v. Charles W. 
Anderson, Collector of Internal Revenue for the Third District 
of New York. e 

Income, Distribution of.—Income from paving contracts 
with a city and county requiring the contractor to maintain 
the pavements for five years without charge, may not be re- 
ported as income in the last year of the maintenance period, by 
a taxpayer reporting on the completed contract basis, such 
contracts averaging six months from start of work to receipt 
of contract price——District Court of the United States, W. D. 
Penn., in E. J. Harrison, et al., Receivers of Thomas Cronin 
Co. v. D. B. Heiner, Collector. 


Income, Taxable—No taxable income was realized as 
compensation for personal services rendered by a member 
of a syndicate formed for the purpose of reorganizing a 
corporation, by reason of its acquisition of stock of the new 
corporation at a price considerably less than the price at 
which such stock was sold to the public, the transaction 
being held a purchase of stock made in gaod fa'th, from 
which no taxable gain would result urstebitle stock was 
disposed of.—United States Circuit Courteof Appeals, Fifth 
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Circuit, in J. T. Rose, Collector, v. Trust Company of Georgia. 
Decision of District Court, 25 Fed. (2d) 997, affirmed. 


Injunctions to Restrain Collection of Taxes.—Sec. 274 (a), 
Act of 1926, permitting injunction pending an inquiry be- 
fore the Board of Tax Appeals extends not only to the col- 
lection of a deficiency asserted by the Commissioner which 
was appealed to the Board, but also extends to any unpaid 
portion of the original assessment.—United States Circuit 
Court of Appeals, Fifth Circuit, in Peerless Woolen Mills v. 
J. T. Rose, Collector of Internal Revenue. No. 5256. 


The decision of the District Court of the United States, 
No. Dist. of Georgia, 24 Fed. (2d) 576, was reversed. The 
District Court held (1) a court has no power to enjoin the 
collection of a tax barred by the statute of limitations and 
(2) Section 274 (a), Act of 1926, permitting injunction pend- 
ing an inquiry before the Board extends only to the collec- 
tion of a “deficiency” as defined by Section 273, Act of 
1926. 


Interest Payments, Deductions for.—An obligation to pay 
the agreed price of property in installments falling due in 
the future can not properly be regarded as including an obli- 
gation to pay interest. B. T. A. Dec. 2718 [C. C. H.], af- 
firmed.—United States Circuit Court of Appeals, Fifth Cir- 
cuit, in Daniel Brothers Company v. Commissioner of Internal 
Revenue. No. 5262. 


Invested Capital—Amount of dividend paid by interest- 
bearing notes of a corporation shouid be deducted prior to 
the payment of the notes in computing invested capital, the 
part of the dividend so paid in notes thereafter constituting 
borrowed capital—District Court of the United States, 
W. D. Penn., in Logan-Gregg Hardware Company, a Corpora- 
tion, v. D. B. Heiner, Collector. No. 3564 Law. 


Amount to be included in invested capital and cost basis 
for depreciation and depletion to represent cost of extending 
coal mine to a greater depth was determined. 

Portion of cost of houses erected by taxpayers for em- 
ployees at mines which had been charged to expense on the 
books was restored to invested capital. 

War profits credit under Sec. 203 (a), Act of 1917, was 
determined on the basis of 9% of invested capital._—District 
Court of the United States, No. Dist. of Alabama, So. Div., 
in Little Cahaba Coal Company and Blockton Cahaba Coal 
Company, Alabama Corporations, v. United States of America. 
Nos. 3153 and 3154 Consolidated. 


Contract for hire of convict labor acquired without cost 
by,the transferors, was held to have no capital cash value 
for invested capital purposes where it had been turned over, 
without consideration, to the taxpayer in 1919 at the time 
of organization, the capital stock having been issued for 
cash.—United States Circuit Court of Appeals, Fourth Cir- 
cuit, in Kleeson Company, a Corporation, v. David H. Blair, 
Commissioner of Internal Revenue. No. 2711, B. T. A. Dec. 
2433 [C. C. H.], 6 B. T. A. 1153, affirmed. 


Amounts charged to expense spent in an intensive cam- 
paign to advertise trade-marked goods may not be restored 
to invested capital on opinion evidence, only, as to the 
present value of the trade-mark, such evidence not showing 
with reasonable certainty the amount properly attributable 
to the incréased value of the trade-mark. ie Eee. 
2438 [C. C. H.], 6 B. T. A. 1247, affirmed.—United States 
Circuit Court of Appeals, Fifth Circuit, in Richmond Hosiery 
Mills v. Commissioner of Internal Revenue. No. 5352. 

Losses, Deductions for.—Loss on stock held deductible 
in 1920, when it became worthless, and not in 1921 when 
sold for a nominal consideration—United States Circuit 
Court of Appeals, Second Circuit, in Henry D. DeLoss v. 
Commisstoner. 

The petitioner was a stockholder in a corporation which 
had become unsuccessful and in April, 1920, when dissolu- 
tion proceedings were begun the value of the assets were 
less than the amount of debts. Final disposition of all 
assets was not made until 1922. In 1920 the petitioner sold 
824 shares of the common stock for six dollars and in 1921 
the balance 374, together with all his preferred stock, 550 
shares, for $12. In his income tax returns for 1920 and 
1921 the petitioner deducted his loss upon the shares sold 
in each year, his whole income for 1920 being exhausted 
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by the loss claimed upon the shares sold in that year. The 
Commissioner held that the loss on the shares sold in 192] 
had been sustained in 1920 and reversed the tax for 1921 by 
deducting the credit claimed. The petitioner appealed from 
this ruling and the Board affirmed the Commissioner. 

In sustaining the Board’s decision the Court (Justice 
Hand) said that while a security remains im esse and its 
value may fluctuate it is well settled that only by a sale 
can gain or loss be established, but that, in the opinion of 
the court, this rule is inapplicable when the security can 
no longer fluctuate in value because its value is extinct. 


“* * * In such cases a sale is necessarily factitious; it 
establishes nothing and cannot be intended to do so, for 
there is no variable to determine. To extend the usual 
doctrine so far would serve only to allow a taxpayer to 
manipulate his loss. Unless this be true, the article which 
permits a taxpayer so to calculate his loss, would itself be 
unconstitutional and U. S. v. White Dental Co., (274 U. S. 
398), could not have been decided as it was. Because if no 
gain or loss can be income unless it be settled by a sale, 
no regulation can lawfully allow the taxpayer to forego a 
sale and fix his loss by any other method. The regulation 
is either void altogether, or the loss has for all purposes 
ig sustained in the year when the shares become worth- 
ess. 


“Congress has not enacted the contrary in Section 202 (a), 
which prescribed no more than the measure of gain or loss 
when a sale is necessary. There is no reason to construe 
it as requiring a sale in all cases. Furthermore, while 
Article 144 of 1920 did in form make the loss optional with 
the taxpayer, since he had to charge it off on his books, it 
by no means follows that he had the alternative of carrying 
it over to a future time. Indeed the language forbade this, 
for he could charge off a loss only in the year when it was 
ascertained. Although it is of course true that anyone is 
entitled to spread his losses as best he can in order to re- 
duce his taxes, in interpreting the law we are not to assume 
that a system based upon yearly gains and losses was so 
contrived as to admit deviations in principle which must 
always operate to the taxpayer’s advantage. The express 
exceptions introduced in 1921 allowing such a practice are 
to be taken as ex gratia, and indicate no analogous implied 
intent in the earlier statute. We hold that the loss upon 
the shares sold in 1921 was sustained in 1920. 

“Decree affirmed.” 


Partnership Income.—Amount entered’ in 1920 on his 
books as income by a member of a partnership under an 
arrangement with another member, to which the other part- 
ners had never consented, which arrangement was. dis- 
claimed in 1921 and readjusting entries were thereupon 
made in that year on the taxpayer’s books, should not be 
included in his gross income for 1920, such income in fact 
belonging to the partnership. B. T. A. Dec. 2663 [C. C. 
H.], 7 B. T. A. 864, reversed on this point. 


An amount charged to expense and deducted as such in 
1920 representing the amount of a discrepancy between the 
taxpayer’s cash book and his bank balance was disallowed 
for that year for lack of evidence as to how the discrepancy 
occurred, or establishing that the books were correct, or for 
what such amount was expended. B. T. A. Dec. 2663 [C. 
C. H.], 7 B. T. A. 864, affirmed on this point—United States 
Circuit Court of Appeals, Fifth Circuit, in J. L. Reinschmidt v. 
Commissioner of Internal Revenue. No. 5305. 

Personal Service Classification.—Personal service class- 
ification was denied an abstract and title company on the 
ground that capital, represented by the records, was a ma- 
terial income producing factor and the income was not 
ascribable primarily to the activities of the principal stock- 
holders, the employees who greatly outnumbered the prin- 
cipal stockholders being indispensable to the operation of 
the business.—Court of Appeals, District of Columbia, in 
Cuyahoga Abstract Title and Trust Company, a Corporation, 
v. Commissioner of Internal Revenue. No. 4677, B. T. A. Dec. 
2485 [C. C. H.], 7 B. T. A. 95, affirmed. 


Refund Claim—Definition.—A letter from the taxpayer to 
the Commissioner, construed as a request for special assess- 
ment for the fiscal year 1918, was held not to be a claim for 
refund within the meaning of Sec. 1324 (a), Act of 1921 and 
Sec. 1113 (a), Act of 1926, which would entitle the taxpayer 


(Continued on page 467) 
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T HOS who have an interest in the invalidation of the gift 
tax provisions of the Act of 1924 received a backset from 
the Circuit Court of Appeals, Second Circuit, by its decision 
in D. Basil O’Connor v. Charles V. Anderson, Oct. 29, 1928, 
holding a tax assessed against a gift made in 1925 constitu- 
tional on the judgment that the tax is an excise and not a 
direct tax unapportioned, 


In two cases involving retroactive assessments on gifts made 
prior to the date of the enactment of the Act of 1924 the 
Supreme Court, with four of the justices in each case dissent- 
ing, has held the tax unconstitutional. In Blodgett v. Holden, 
275 U. S. 142, it was held that insofar as the act of 1924 im- 
posed a tax on gifts fully consummated before its provisions 
taxing gifts come before Congress, it was invalid under the due 
process Clause of the Fifth Amendment. At a later date, in 
Untermeyer v. Anderson, 276 U. S. 440, the majority opinion 
held that insofar as applicable to bona fide gifts, not made in 
anticipation of death, and fully consummated prior to June 2, 
1924, the gift tax provisions are arbitrary and invalid under 
the due process clause and the fact that the gift was made 
while the legislation was pending in Congress did not differen- 
tiate the cause from the former decision in Blodgett v. Holden. 
In neither case did the Supreme Court directly consider the 
issue as to whether the gift tax is an excise or a direct tax, so 
apparently it can consistently affirm the decision of the Court 
of Appeals in the O’Connor v. Anderson case. 







be TAX legislation it is of vital importance to know the 
ultimate incidence of any tax under consideration. In 
the past when income tax revision has been under considera- 
tion, there have been those who argued that the income tax 
increased general commodity prices, on the assumption that 
the original taxpayers, individuals as well as corporations, 
passed the tax payments on to the so-called consumer. On 
the other hand, it has been the opinion of leading economists 
that an income tax, either on individual or corporation in- 
comes, cannot ordinarily be shifted and hence does not 
increase commodity prices. 

Those who prefer to have theoretical conclusions tested 
by actual facts will be interested in a study completed by 
the Research Staff of the National Industrial Conference 
Board, which is now available in book form. The National 
Industrial Conference Board is a cooperative body com- 
posed of representatives of more than thirty national and 
state industrial associations. 

Through cooperation with the Joint Congressional Com- 
mittee on Internal Revenue Taxation, the National Indus- 
trial Conference Board was placed in possession of a vast 
mass of Statistical material. bearing upon the income and 
taxation of corporations in the United States which it has 
subjected to a laborious and painstaking analysis. 

This analysis turns chiefly upon the rate of profits of 
manufacturing corporations revealed by the inquiry. The 
corporations studied are those of larger size having at least 
in one year in the period from 1919 to 1925, inclusive, 
reported a net income of $100,000 or more, and for which 
tecords were available for those years and for 1918. 

In the study of the Board the corporations are grouped 
for various classes of manufacturing activities according to 
the ratio of profits to sales and also for certain purposes 
according to the ratio of profit to capital investment. The 


_1National Industrial Conference Board, Inc. [247 Park Ave., 
New York]. ‘The Shifting and Effects of the Federal Corporation 
Income Tax,” 1928. $4.00. 
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data were further analyzed according to the average size 
of corporations in each profit class, and according to the 
average rate of turnover in each profit class. 

The significant outcome of this analysis is that it shows 
a wide range of profit, and sometimes losses, which goes 
far to support the current economic theory that the cost of 
production which is effective’ in determining the price of 
commodities is that of those producers who are said to be 
at the “margin,” who merely cover the costs of their opera- 
tions and who hang on to business activities in the hope 
that the future may improve this condition. The analysis of 
profits, therefore, tends to confirm the theoretical conclusion 
drawn from the theory of marginal production that as a 
rule a tax on profits such as the Federal corporation income 
tax can not be shifted. 


AMONG the important court decisions of the past month is 
that of the United States Supreme Court in The United 
States v. The Cambridge Loan and Building Company. [See 
syllabus of decision on page 463.] On the ground that the 
amounts borrowed from and lent to nonmembers were out of 
proportion to the borrowing needs of the members and that the 
society thereby serves as a mask to escape taxation, the Gov- 
ernment contended that the respondent was not entitled to 
classification as a tax-exempt building and loan association 
under the Acts of 1918 and 1921. It was argued further by 
the appellant that a state cannot make a bank exempt from 
taxation merely by ¢alling it a building and loan association. 

While admitting that extravagant cases of the sort might be 
imagined, Mr. Justice Holmes, who delivered the opinion of 
the Court, says “a state is not likely to be a party to a scheme 
to enable a private company to avoid Federal taxation by giv- 
ing it a false name.” 

“The statutes,” said the Court, “speak of ‘domestic’ associa- 
tions, that is, associations sanctioned by the several states. 
They must be taken to accept with the qualifications expressly 
stated what the states are content to recognize, unless there is 
a gross misusé| of the name. The State of Ohio has recognized 
and still recognizes the respondent as belonging to the class 
which its name indicates. Very possibly the company has 
strained its privileges to near the limit but we are not prepared 
to condemn the nomenclature adopted by the state. When the 
Act of 1921 was passed and added the words ‘substantially all 
the business of which is confined to making loans to members’ 
the respondent conformed to the statute, by requiring member- 
ship as a condition to a loan. The statute did not limit loans 
to the amount of stock subscribed for. We may add that the 
net dividends are distributed to members at an equal rate to all. 

“We deem it plain that no taxes were warranted before the 
Act of 1921, and are of opinion that the taxes under that also 
were not justified, although as we have said the rights of the 
company were pressed somewhat far. In coming to this result 
we have not thought it necessary to go into details of disputed 
significance, thinking it enough to state the point of view from 
which we regard the case. 

“The assessment was not made until September 18, 1924, up 
to which time the respondent not unreasonably had supposed 
itself exempt, and then was taxed retrospectively for the five 
years before the one then current. In the meantime the re- 
spondent has distributed its money in dividends to its members 
and they presumably have paid income taxes on the dividends 
received. The statute of limitations had run or was running 
against them when the Government at the last moment filed a 
motion to remand that would have delayed the case and would 
have given the statute a further chance to run. The facts 
alleged in the motion sufficiently appear in the findings of the 
Court of Claims and so far as material have been assumed in 
the discussion of the case. 


“Judgment affirmed.” [On writ of certiorari to the Court 
of Claims.] 


ie A taxpayer adopts the accrual basis of accounting for tax- 
able income, it does not inevitably follow that there shall 
accrue as income that which may never be received, the Board 
of Tax Appeals held in Great Northern Railway Company v. 
Commissioner, 8 B. T. A. 225, Dec. 2821 [C. C. H.], and re- 
cently [Nov. 18, 1928] reaffirmed in Northwestern Improvement 
Company v. Commissioner, Dec. 4563 [C. C. H.]. 

Tn both ccses the taxnavers, thouch keeping their books on an 
accrnal basis. did not include as ircome interest on bonds of 
the Spokane, Portland and Seattle Railway Company, the pay- 
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ment of which for the years 1917, 1918 and 1919, the Board 
held in the Northern Railway Company case was not reason- 
ably assured. These decisions suggest the probability that in 
following the accrual method of accounting some taxpayers may 
have felt under obligation to accrue receivables that under the 
construction of the requirements as made by the Board could 
have been omitted until actually received, if ever. 


T IS reported that official announcement will soon be made 
] of the decision of the Treasury Department to abandon 
further attempts to collect something over $31,000,000 in addi- 
tional taxes which was asserted to be due from former minority 
stackholders of the Ford Motor Company as a result of the 
sale of their share holdings in 1919 to Henry Ford and Edsel 
Ford. 


The bar of the statute of limitations probably prevents the 
beneficiaries of the decision of the Board of Tax Appeals in 
the case of James Couzens v. Commissioner, Dec. 3931 (C. C. 
H.), a consolidation of nine proceedings by individual taxpay- 
ers, from hope of obtaining refunds. The Board held that 
the Commissioner was not precluded by reason of the prior ac- 
tion of any Commissioner, including himself, from determining 
a deficiency based upon a new computation of gain derived 
from the sale in 1919 of Ford Motor Company stock and fixed 
the March 1, 1913, value of the shares of stock sold, the basis 
for computing taxable gain, at $10,000. This was $510 more 
than the valuation made in 1919 by Daniel C. Roper, who was 


commissioner of internal revenue at that time, and $6,452 more> 


than the March 1, 1913, valuation upon which the deficiency 
assessments made in 1925 were based. 


On May 8, three days after the decision of the Board in the 
Couzens case was promulgated, the United States Circuit Court 
of Appeals, Sixth Circuit, held in Woodworth v. Kales, 26 
Fed. (2d) 178, that a commissioner of internal revenue, in the 
absence of fraud or mistake, clerical or otherwise, may not, 
in any fundamental fact or matter of law, reopen and redeter- 
mine, upon reexamination of the same evidence, the question of 
the March 1, 1913, value of stock where such value, as fixed 
by a predecessor commissioner prior to the sale thereof at the 
request of the buyers of the stock for the guidance of the 
sellers, and relied upon by the taxpayer in making a return for 
the year 1919, was accepted and used by his immediate successor 
in office in the assessment of the tax for such year, and was 
later approved and confirmed by subsequent successors in office, 
including the commissioner who thereafter redetermined the 
value of the stock. 


Prospects for the Government in the event of appeals from 
the decision of the Board of Tax Appeals and the decision of 
the Circuit Court of Appeals are decidedly unpromising. As 
to the right of the commissioner to make a redetermination of 
the tax liability involved in the 1919 stock transaction, it is 
conceivable that the Supreme Court’s decision might reverse 
the decision of the Court of Appeals in the Woodworth case 
and affirm that of the Board in the Couzen’s case, but the 
probability that a court would overrule the factual determina- 
tion in valuation of the Ford Motor Company stock as of 
March 1, 1913, as made by the Board is very remote. A vic- 
tory for the Government in an appeal from the Woodworth v. 
Kales decision without a decree establishing a 1913 valuation 
basis for the Ford Motor Company stock lower than that made 
in 1919 would be fruitless; hence it is the prevailing opinion 
that the Treasury Department will be acting wisely_in allow- 
ing the litigation to be terminated on the basis of the decisions 
hitherto rendered. - 


| be IT IS true that the corporation tax returns afford no 
true picture of corporate prosperity because real earnings 
are camouflaged and concealed in high salaries paid and in 
expense accounts that in one way or another are unduly 
inflated, it is a pretty good argument against income taxa- 
tion, since the tax in that event is a tax on honesty and a 
premium on crookedness, observes a financial writer whose 
views are ordinarily less vulnerable. 


A “straw vote” among a group of income tax specialists 
of broad experience resulted in practically unanimous dis- 
agreement with the hypothetical premises upon which the de- 
vastating conclusion rests, and, furthermore, after a week’s 
hunt for someone that can name a tax that is not a “tax on 
honesty and a premium on crookedness” your correspondent 
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has come to the conclusion that like perpetual motion it 
hasn’t yet been devised. 


A FRUITFUL source of revenue to all but two states of 
the Union is the tax levied on sales of. gasoline. For 
the first six months of this year, forty-six states and the 
District of Columbia collected gasoline taxes totaling $140,- 
635,398, an increase of $39,384,555 over the collections in 
the corresponding period of last year, the Bureau of Public 
Roads of the Department of Agriculture reports. Although 
the tax was one cent per gallon higher this year than a year 
ago in California, Ohio, Pennsylvania, there wvs a large in- 
crease of gasoline consumption in these states. 

The average gasoline tax per gallon for the six months’ 
period of 1928 was 3.02 cents, as compared with 2.55 cents 
for the same period of last year. Of the total revenue col- 
lected, $95,849,113 will be used by the state highway depart- 
ments in construction and maintenance of state roads; $29,- 
567,416 will be used in the construction and maintenance of 
local roads; and $15,630,668 will be applied to the interest 
and premium payments of state and county road bonds. 


pie! ead does the Future Hold for Accountants in Tax 
Practice?” was the subject of an address by Robert 
H. Montgomery at the conference of the New York Society 
of Certified Public Accountants at the Waldorf-Astoria 
Hotel, New York on October 23rd. The following summary 
of the address is made in the “Bulletin of the American 
Institute of Accountants,” dated November 15. 

“He said that in his opinion Federal income-tax practice 
would be a perfectly proper activity of public accountants 
for many years to come, but that the work would be in- 
creasingly complicated. The speaker did not believe that 
there would be any widespread tendency on the part of 
corporations to permit officers within the organization to 
handle all tax matters, as the subject is one which will 
require the expert knowledge of a professional practitioner. 
He intimated that accountants in the past have not always 
discharged their full responsibility in tax cases, and he 
stressed the necessity for a complete knowledge of changing 
laws and regulations and of current decisions of the courts, 
the Commissioner and the Board of Tax Appeals.” 


Court Decisions 
(Continued from page 464) 


to interest on a refund authorized by the Commissioner on May 
13, 1924, and the case was dismissed for lack of jurisdiction 
under Sec. 1113 (a), Act of 1926.—Court of Claims of the 
United States in Stauffer, Eshleman & Company, Ltd., v. The 
United States, No. H-24. 

Review of Board of Tax Appeals Decisions.—A taxpayer 
is not entitled to a review in the Circuit Court of Appeals 
of a decision of the Board of Tax Appeals where the hear- 
ing was held before the enactment of the Act of 1926, and 
the decision of the Board was rendered after such enact- 
ment.—United States Circuit Court of Appeals, Eighth Cir- 
cuit, in Red Wing Linseed Company v. David H. Blair, Com- 
misstoner of Internal Revenue. No. 337, Orig—Sept. Term, 
1928. 

Special Assessment.—The tax of affiliated corporations 
entitled to special assessment for 1918 under Sec. 328, Act of 
1918, should be computed by applying the ratio of profits tax 
to net income determined under Sec. 328 to the 1918 income 
remaining after deducting therefrom a net loss sustained in 
1919.—Court of Claims of the United States in Bell and Com- 
pany and Hollings-Smith Company, Affiliated Corporations, v. 
The United States, No. H-116. 

Suits for Recovery of Taxes.—Suit against a former Col- 
lector can not be maintained for the recovery of taxes where 
not paid under protest and no demand for their refund had been 
made upon him or the Commissioner during his term, the 
remedy being by action against the United States.—District 
Court of the United States, W. D. of Penn., in E. J. Harrison, 
et al., Receivers of Thomas Cronin Company, v. C. G. Lewellyn, 
former Collector, No. 3251 Law. 


Taxes for years 1918 and 1919 voluntarily paid during 
1919 and 1920.respectively and without protest may be re- 
covered in a suit pending at the time Rev. Stats., Sec. 3226 
was amended to make proof of duress and protest unneces- 
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sary. District Court Decision, E. Dist. N. Y., February 7, 
1928 (L. 2002) reversed.—United States Circuit Court of 
Appeals, Second Circuit, in Daniel Winant, Albert Winant 
and Adelaide Winant, as Executors of the Will of Daniel 
Winant, Late of the County of Kings, State of New York, 
Deceased, v. Bertram Gardner, Former Collector of Internal 
Revenue for the First District of New York. 


Suit to Cancel Waiver—United States Necessary Party. 
—The United States is a necessary party to a suit in equity 
brought to cancel a waiver of the statute of limitations on 
collection, executed by the complainant, alleged to have 
been obtained by fraud and duress, such waiver being for 
the use and benefit of the Government.—District Court of 
the United States, District of Oregon, in Electric Steel 
Foundry v. Clyde G. Huntley, et al. 


Trusts—Deductions.—Amounts paid in 1918, 1919 and 
1920 by the taxpayer to his mother and aunt for their support 
were held not deductible in such years as a loss, the transac- 
tions not being closed, where paid pursuant to two agreements, 
one entered into in 1905 whereby property of the taxpayer, his 
mother and his aunt was transferred to a corporation, the stock 
of which was held in trust by the taxpayer, who agreed to pay 
the living expenses of his mother and aunt, the other entered 
into in 1914, whereby the mother and aunt transferred to the 
trustees all their interest in the stock of the corporation and all 
other property which they owned and the trustees agreed to 
furnish support to their mother and aunt, such payments being 
for a capital asset—United States Circuit Court of Appeals, 
Thomas H. Mastin v. Commissioner of Internal Revenue, No. 
347—-Sept. Term, 1928. 


Amounts received during 1918 to 1922 by a life bene- 
ficiary of a trust created by will, having a power of appoint- 
ment as to the principal, are taxable as income and are not 
exempt as a gift, devise, bequest or inheritance. Jrwin v. 
Gavit, 268 U. S. 161. 
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A deduction for exhaustion of her interest is not allowable 
to a life beneficiary of a trust under the 1918 and 1921 Acts. 
—United States Circuit Court of Appeals, Fourth Circuit, 
in Martha C. Codman v. Joshua W. Miles, former Collector of 
Internal Revenue for the District of Maryland; Martha C. 
Codman v. Galen L. Tait, Collector of Internal Revenue for 
the District of Maryland. 


Twenty-three States Have Eliminated 
Multiple Taxation of Estates 


(Continued from page 453) 

tax or death tax of any character in respect of property 
of residents of this state (except tangible personal property 
having an actual situs in such state or territory or foreign 
country), or (b) if the laws of the state, territory or 
country of residence of the transferor at the time of his 
death contained a reciprocal exemption provision under 
which nonresidents were exempted from transfer taxes or 
death taxes of every character in respect of personal prop- 
erty (except tangible personal property having an actual 
situs therein), provided the state, territory or country of 
residence of such non-residents allowed a similar exemption 
to residents of the state, territory or country of residence 
of such transferor. For the purposes of this section the 
District of Columbia and possessions of the United States 
shall be considered territories of the United States. 


Correction 


In the abstract of the decision of the Court of Claims in 
John G. Rouse, Executor, v. The United States, which appears 
on page 421 of the November number of the magazine, the 
word “unconstitutional” should read constitutional. The pro- 
vision of Section 301 (b) of the Act of 1924, allowing a maxi- 
mum credit against the tax imposed by Sec. 301 (a), Act of 
1924 (as amended by Sec. 322, Act of 1926), for estate, in- 
heritance, legacy or succession taxes actually paid to any state, 
etc., of 25 per cent of the Federal estate tax imposed by such 
Act was held constitutional, on authority of the New York 
Trust Co. v. Eisner, 256 U. S. 345, and Florida v. Mellon, 273 
U. S. 12. Petition for a writ of certiorari was denied by the 
United States Supreme Court. 


Significant Decisions of the Board of 
Tax Appeals 


Accrued Income.——-Although accounts were kept on an 
accrual basis, interest payable on bonds of a certain railway 
company of ned by the petitioner were held not to have 
been accrued income for the years involved.—Northwestern 
Improvement Company v. Commissioner, Dec. 4563 [C. C. H.], 
Docket No. 12106. 


Affiliated Corporations.—Where three persons owned all 
the stock of a refining corporation, and owned or controlled 
substantially all of the stock of an oil producing corporation 
and both corporations were managed and controlled by said 
three persons as a business and economic unit, the corporations 
were affiliated and should file a consolidated return. —Wilshire 
Oil Company, Inc., v. Commissioner, Dec. 4488 (C. C. H.), 
Docket No. 3927. 


Assessment and Collection of Taxes.—Under the pro- 
vision of Section 603 of the Revenue Act of 1928, amending 
subdivisions (c) and (d) of Section 1001 of the Revenue Act 
of 1926, the Board is without authority to approve a bond to 
stay the collection of a deficiency pending review when such 
bond is not filed with the Board prior to or at the time the 
taxpayer files his petition for review—Neiman-Marcus Co. V. 
Commissioner, Dec. 4480 (C..C. H.), Docket No. 11273. 


The Commissioner determined a deficiency for the fiscal 
year ended June 30, 1919, for which year there was also out- 
standing an unpaid portion of the original tax which was 
assessed when the return was filed. In its petition, the peti- 
tioner pleaded the statute of limitations not only with respect 
to the deficiency, but also as to the unpaid portion of the orig- 
inal tax. Held, that the Board has jurisdiction to consider 
both issues raised. 
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Petitioner filed its.return for the fiscal year ended June 30, 
1919 on September 15, 1919. On November 10, 1924, more 
than five years from the date the original return was filed, a 
waiver was filed which extended the period for determination, 
assessment and collection for one year. Prior to its expira- 
tion, another waiver was filed which extended the time for 
assessment to December 31, 1925, and prior to its expiration 
another waiver was filed which extended the time for assess- 
ment to December 31, 1926. Prior to December 31, 1926, a 
deficiency was determined and an appeal filed. Held, that the 
deficiency is not barred. Joy Floral Co., Dec. 2650, 7 B. T. 
A. 800. 


From the fact that assessment and collection may be made 
of a deficiency under the waivers referred to under the pre- 
ceding issue which provided only for assessment, it does not 
follow that collection may likewise be made of a part of the 
original tax which was assessed in 1919, but the time for col- 
lection must be computed from the date the assessment was 
made and not from the date when assessment might be made. 


A collection waiver filed on December 11, 1926, when the 
period for collection of an assessment made in 1919 had ex- 
pired, is of no force and effect since at that time the right and 
remedy were both gone (section 1106 (a), Revenue Act of 
1926) and the liability was not revived by Section 612, Revenue 
Act of 1928, which repealed Section 1106 (a) as of February 
26, 1926. (United States v. The John Barth Company, decided 
by the Circuit Court of Appeals, Seventh Circuit, September 
12, 1928.—Peerless Woolen Mills v. Commissioner, Dec. 4486 
(C. C. H.), Docket No. 12038. 


Brewery Property—Obsolescence.—Where prior to enact- 
ment of wartime and permanent prohibition the petitioner had 
been engaged in the manufacture and sale of beer and “near 
beer” and after October 28, 1919 ceased to manufacture and 
sell beer but continued to make and sell “near beer,” using the 
same machinery and process as had been previously used in the 
manufacture of beer with the exception of de-alcoholization be- 
fore bottling, held, that the petitioner is not entitled to a 
deduction for obsolescence on such property—WNiagara Falls 
Brewing Co., et al., v. Commissioner, Dec. 4477 (C. C. H.), 
Docket No. 7952. 


Business Expense, Accrual of.—A liability for a breach of 
contract occurring in 1918, is not a proper deduction for that 
year where the taxpayer, although having knowledge of its 
liability to respond in damages for the breach, does not admit 
liability to the injured party, or accrue it on its books during 
the taxable year—J. G. Curtis Leather Company v. Commis- 
sioner, Dec. 4513 (C. C. H.), Docket No. 14397. 


New York State franchise tax on trust companies which ac- 
crues rateably over the year, is deductible as it accrues, for the 
purpose of determining taxable income and invested capital 
when accounts are kept on an accrual basis—United States 
Trust Company of New York v. Commissioner, Dec. 4474 (C. 
C. H.), Docket No. 12941. 

Community Returns.—Where petitioner filed a joint or 
combined return and at the same time he and his wife filed 
separate or community returns all of which were transmitted 
by a letter wherein the petitioner expressed a belief that he 
was entitled to the benefits resulting from the filing of com- 
munity returns and where he continually thereafter has con- 
tended that he was entitled to such benefits, held that the filing 
of the joint return does not now prevent the acceptance of ‘the 
separate or community returns.—Clarence A. Miller v. Com- 
missioner, Dec. 4484 (C. C. H.), Docket No. 14087. rf 

Control of Corporation Stock.—Control of shares of one 
corporation which were held by a third person is not estab- 
lished by another corporation by a showing of economic 
unity, an option to purchase such outstanding shares, dicta- 
tion of business policies, and the fact that such third person, 
through his bank, held a mortgage on the property of the 
subsidiary corporation.—Great American Stores Company v. 
Commissioner, Dec. 4599 [C. C. H.], Docket No. 14494. 

Depreciation on Leased Chattels—A lessee of chattels 
that has no capital investment therein is not entitled to de- 
duct from gross income the amount of an annual deprecia- 
tion reserve established for the purpose of replacing or 
renewing such chattels—The Ohio-Clover Leaf Dairy Co. v. 
Commissioner, Dec. 4531 (C. C. H.), Dockets 24642, 33164. 
Smith, Trussell, Phillips and Green of the Board dissented 
from the majority opinion. 
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Just Published Sie 


“Capital 
Stock oh 
Without — 
Par Value’”’ 


By JoHN R. WiILDMAN, 


of Haskins & Sells, 
Certified Public Accountants, 


and WELDON POWELL. 


APITAL STOCK 
WITHOUT 
PAR VALUE 


ERE, at last, is a readable 

book, that brings out for 
the first time in a clear, logical 
manner, the practical aspects of no-par shares, their ad- 
vantages and disadvantages, the basic legal and ac- 
counting principles, the pivotal management and 
financial problems involved. 


Your No-Par Accounting 
Questions Answered. 


ASED on broad intimate experience and careful 

research, “Capital Stock Without Par Value” 
deals from end to end with practical problems that 
every active accountant is apt to face. To illus- 
trate. In accounting: for no-par shares—What con- 
stitutes profits? How to handle Values and Profits? 
Profits and Surplus? Capital stock and surplus? 
Determining capital and profits? Again, in chang- 
ing from par shares to no-par shares, the authors 
outline the necessary bookkeeping procedure, ex- 
plain the writing down of intangibles, the effect 
upon capital stock and surplus, and so on. 
And the problems to consider when “stated capital’ 
and “stated share value” is required; in preferred . 
shares without par value, cash dividends in rela- 
tion to no-par stock—these every accountant will 
want to know about. 


Digests of All State 
No-Par Statutes 


You will find this fact-packed book quite unlike’ 
any other ever before published in this highly 
technical field. It is replete with illustrative ma- 
terial, facts, figures, and incident which make even 
the most complicated points stand out noonday 
clear, and supplemented by digests of the no-par 
statutes of nearly every state in force when writ- 
ten, and an unusually complete bibliography. It is 
a real desk-partner. Why not look over a copy? 


546 pages. Size 54% x 8% inches. Illustrated. 


eae eee = = -FREE EXAMINATION COUPON=—<—— <<—=—=—- 


A. W. SHAW COMPANY, 
Cass, Huron and Erie Streets, Chicago. 

Send me on approval, postpaid, Wildman and Powell’s “Capital 
Stock Without Par Value’. Within five days after its receipt I’ 





send you $5.25 or return the book. 


(Please print plainly) 


Dieuh..see WG. « ids. <.ciatasnee 60060. sGbeeee 6 tewe0esssdrebeeaasions 
(Please print plainly) 


Clee and Digi. ass kc ccevsccceses RaW Owibb ewe ee ele eeeee bee sine 


(Canada $5.75, duty prepaid. U.S. Territories and Colonies $5.25, 
full cash with order; all other countries $5.75, full cash with order.) 
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Income—Distribution Between Husband and Wife.—A 
husband held title to certain real estate in his own name. He 
and his wife had entered into oil and gas leases affecting this 
real estate from which certain royalties consisting of one- 
eighth of the oil and gas recovered under the leases were paid 
by the lessees. Held, that the Commissioner was not in error 
in determining that all of these royalties should be included in 
the husband’s income despite the fact that the wife had per- 
formed manual labor on the farm land while it was being pur- 
chased by the husband, at which time the husband and wife 
had an oral understanding that when the land was purchased, 
one-half of it should be hers and despite the fact that after the 
oil and gas leases were entered into, the husband had executed 
a written agreement with the wife providing that the money 
realized from the royalties should be equally divided between 
the two and had also executed an assignment to her of an 
undivided one-half interest in “all oil and gas royalty interests 
which may have been heretofore or should be in the future 
received or retained by” the husband—J. V. Leydig v. Com- 
missioner, Dec. 4523 (C. C. H.), Docket No. 7109. 

Estate Tax.—Where decedent in 1922 created a trust the 
income of which was payable to him during his life and at 
his death the corpus vested in his children and trust was 
irrevocable without the consent of all the beneficiaries, it 
was held upon the finding that the trust was created prior 
to the enactment of the Revenue Act of 1924 that the corpus 
was not subject to the estate tax imposed by that Act, on 
authority of Nichols v. Coolidge, 274 U. S. 531.—Dec. 4568 
[C. C. H.], Docket No. 32075. 

In a dissenting opinion by Mr. Green, concurred in by 
Messrs. Marquette, Trammel, Morris, Arundell and Mur- 
dock, the view is taken that the rule applied in Nichols v. 
Coolidge is entirely inapplicable, and that, if correct, the 
decision is based upon a wholly wrong premise. 


Income from Rent.— Where the petitioner rented prop- 
erty to another for a term of fifteen years at an agreed rental 
of $5,000 monthly and it was further agreed that the lessee 
should pay in addition thereto the sum of $20,000 in cash in 
advance at the beginning of the term, said sum of $20,000 
constitutes a part of the profit to petitioner and is taxable for 
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the year in which received and cannot be apportioned over the 
entire term of the lease-—O’Day Investment Company v. Com- 
missioner, Dec. 4505 (C. C. H.), Docket No. 16632. 

Installment Payments.—Where a company sold trucks 
on a basis of 25 per cent cash and accepted for the balance 
a note secured by a chattel mortgage providing for ten or 
twelve monthly payments, and immediately assigned and 
transferred the note and sold, assigned and transferred the 
chattel mortgage to a financing company, receiving from it 
the full remaining unpaid amount of the purchase price, it 
should report as income the entire amount of cash so re- 
ceived in the taxable year. 

In such a situation though the sale may have been on the 
installment basis, upon the receipt from the financing com- 
pany of the full purchase price of the truck or car, the sale 
became a closed transaction and income arose. 

The fact that taxpayer is an endorser with recourse and 
guaranteed payment of the notes does not relieve it of re- 
porting as income the full amount received—Dec. 4577 
[C. C. H.], Docket No. 9935. 

Inventory Valuations——1. A contract to purchase unas- 
certained goods which were to remain the property of the 
seller until the goods were certified by the seller, checked 
by both parties and actually loaded on the cars, held, not 
to pass title to the goods when the goods were ascertained 
as specific goods by certification. 

2. Where title to merchandise which taxpayer had con- 
tracted to purchase had not passed, and payment therefor 
was not due by the close of the year, held no liability ac- 
crued within the year, and the merchandise may not be 
included in closing inventory—Dec. 4588 [C. C. H.], 
Docket No. 12262. 

Invested Capital—Where inadequate depreciation deduc- 
tions are established for prior years as well as the year in 
controversy, invested capital should be.further reduced to 
make adequate allowance for depreciation sustained in prior 
years. 

The Board is not in a position to require adjustments of 
invested capital on account of excessive taxes for prior 

(Continued on page 474) 
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Important Advance Notice Regarding 


Montcomerys New Tax Manuals 


We are now making first announcement of two distinct tax 
manuals by Robert H. Montgomery, as follows: 








1929 Supplement to 1927 Income Tax Procedure Vike Meeenend Week 


Ready January, 1929 














of an 
HIS new 550-page book, to be used in connection with Mr. Montgom- . 
| ery’s 1500-page 1927 volume, which has been so widely used, brings = 
down to date and interprets everything about the preparation of utnority 
income tax returns and the principles that apply thereto—the 1928 and Robert H. 
prior laws, Treasury regulations and rulings, Court and Tax Board deci- Montgomery 


sions. It is tied in with page references to related material in the _ 
ent volume so that on any desired point you can get 
quickly an answer which considers all aspects of the case. 


If you already have Mr. Montgomery’s 1927 Income Tax Procedure, 
or are familiar with the procedure worked out under prior laws 
you not only need nothing else but this 1929 SUPPLEMENT to prepare 
and safeguard the most complicated return, but we confidently be- 
lieve it is the best thing you can possibly get. If you have not the 
1927 volume, there is still a limited number of copies available, which 
you can secure with the SUPPLEMENT at a special combination price. 
Price of the SUPPLEMENT by itself will be $7.50; and, in combination 
with the 1927 book, $12.50. 


For years Robert H. Mont-— 
gomery has made a special 
study of tax legislation. Today 
he stands as one of Ameri- 
ca’s very highest authorities. 
on income tax. He is a Certi- 
fied Public Accountant; Coun- 
sellor-at-Law; member of the. 
firm of Lybrand, Ross Bros. & 
Montgomery; Editor of the: 
“Financial Handbook’; Author 
of “Auditing.” 








Since 1917, he has prepared 
annual editions of his famous 
Income Tax Procedure. Over 
120,000 of these yearly edi- 
tions have been bought. 





Federal Tax Practice 
Ready January, 1929 








If you are concerned with the procedure It includes a full, non-technical descrip- R - M — ol 

of handling unsettled cases arising out tion of the very technical procedure be- efnite Counse 

of all laws (including 1928), you want fore the Board of Tax Appeals. It sum- on Doubtful Points 

also this publication. marizes the comments of the Board on On every question, Montgom- 
questions of evidence. t 


ery’s tax book interprets the 
law and official rulings into 
plain, positive, and easily fol- 
lowed procedure, with specific 
suggestions by which to pro- 
tect your position as needed. 


Of all publications, this is the 
easiest from which to get a 
trustworthy final answer. It 
meets every legal and account- 
ing requirement. In it you are 
getting the very maximum of 
information at the minimum 
outlay. 


It provides the only complete, trust- to be supplied — ac- 
worthy consideration and discussion you counting records, quali- 
can find anywhere of the latest practice fication of expert tes- 
before the Treasury Department as well timony, admissibility, 
as before the Courts and the Board of etc. Includes papers 
Tax Appeals. and specimens of forms 
It covers the procedure to be followed Tequired. Appeals to 
in the informal contact with revenue the Federal Courts 
agents and other government representa- from Tax Board deci- 
tives, suggesting steps taxpayers should ‘ions and in claims for 
take to safeguard their interests when- Tefunds are also cov- 
ever an additional assessment has been ered. 

proposed. Price to be announced. RE aI TENE TREN AP EE i A RIO 
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Place Your Order Now 


S HAS always been the case with 

Mr. Montgomery’s tax manuals, 
these two new volumes will be in heavy 
demand. 
We will have to fill orders in the se- 
quence in which they are received — 
those placed now will be the first to be 
filled. Your letter or the reservation 
form at right, will insure delivery 
promptly upon publication. 




























The Ronald Press Company, Pulinare 
15 East 26th Street, New York, N. 


- You may send me postpaid, as soon as issued, Montgomery’s Tax Manuals 
as checked below: 


( ) 1929 Supplement to 1927 Income Tax Procedure (price $7.50). 


( ) 1929 Supplement ‘to 1927 Income Tax Procedure, in combination with 
the present volume 1927 Income Tax Procedure, at the special 
combination price ($12.50). 

( ) Federal Tax Practice (price to be announced). 


Within five days after receipt I will either send you the price as per your 


invoice, or, if I am not in every way satisfied, I will return the book or 
books to you. 


TT 


Name (Please print) 
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Business Address 
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“No Other Tax Publication 
Replaces Montgomery's” 
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A Law Clerk Extraordinary 


The Corporation Trust Company is, in effect, an 
extra, and decidedly extraordinary, law clerk for the 
practicing attorney. 


No matter in what state or territory of the United 
States or province of Canada you may wish to incor- 
porate a company or no matter in what state or terri- 
tory of the United States or province of Canada you 
may wish to qualify a company to do business as a 
foreign corporation, The Corporation Trust Company 
can render you just the assistance for that state or terri- 
tory or province that you need. 


With our offices and representatives in every state 
and territory of the United States and every province 
of Canada, we can not only file papers and furnish 
statutory office for you in any jurisdiction, but we have 
available for your use and guidance complete informa- 
tion and precedents as to requirements and best prac- 
tice in every state, territory or province. 





When our work is done and our very reasonable 
charges billed to you--which charges are properly a 
part of your disbursements for your client’s account and 
have nothing to do with your own fees—we step off 
your payroll until you need us again. 















Q Hi. Ss ; CORR SSS§Bosioas 10: Ni TRUST: COMPANY 
120 Broadway, New York 
Affiliated with 
Che Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 





Chicago, 112 W. eo Street Philadelphia, Fidelity-Phila. amet Bldg. 

Pittsburgh, Oliver Boston, Atlantic Nat’l. Bk. B ne 

Washington, 815 bee treet N. W. (Corporation Hogistration ‘md 

Los Angeles, Security Bldg. St. Louis, Fed. Com. Trust 

Cleveland, Union Trust Bldg. Detroit, Dime Sav. Bank it 

Kansas City, R. A. Long Bidg. Minneapolis, Security Bldg. 

San Francisco, Mills Bldg. Camden, N. J., 328 Market St. 

Atlanta, Healey Bidg Albany Agency, 180 State St. 

Portland, Me., 281 St. John St. Buffalo Agency, Ellicott Sq. Bldg. 
and 


The Corporation Trust Company of America 
7 West Tenth Street, Wilmington, Delaware 
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“New Light on 


THE NATIONAL INCOME TAX MAGAZINE 


Bwing-Gelloway 


an Old Subject” — 


. ee « « « « « Federal Income Taxation 


Against the background of this 
book the many complicated fea- 
tures of the tax statutes stand out 
in a new and almost startling 
clarity. 


The past two decades have wit- 

nessed a tremendous growth, both in the 
importance and in the complexity of the Fed- 
eral tax situation. And to the tax practitioner 
—the accountant—who is looked to as a guide 
in all questions of the Income Tax, this book 
will be indispensable. 


The amazing scope of the book in its exhaus- 
tive analysis of Federal Taxation complexities 


can be appreciated only in seeing the book 
itself. 


The following are some of the 48 chapter 
headings which can only suggest the vast con- 
tent of the book: 


Bird’s Eye View of the 1928 Act; Tax Ac- 
cordance and Tax Evasion; Interpretation of 
Revenue Law; Accounting for Income Tax 
Purposes; Exchanges and Reorganizations; 


By JOSEPH J. KLEIN, former President of the New York 
State Society of Certified Public Accountants; lecturer on In- 
come Taxation at the College of the City of New York; mem- 
ber of the New York Bar and senior member of Klein, Hinds 
and Finke, Certified Public Accountants. 


Available January, 1929 


Transfers of Assets; Refunds and Credits; 
Court Procedure, etc. 


Reservations for copies may now be made. 
Fill out and mail to us the coupon below. 


— Ni hh io ioe ios) 


Probable Price, Less Than $10.00 


WILEY RESERVATION COUPON 


John Wiley & Sons, Inc. 
440 Fourth Avenue, New York City. 


Please reserve for me copies of FEDERAL 
INCOME TAXATION by Dr. Joseph J. Klein which 
will probably be published in January of 1929. It is 
understood that the price of the book will not exceed 
ten dollars ($10.00). 
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We have 
books for ev- 
ery financial 
purpose. 


ROBINSONIAN & 
INTEREST TABLES 


Send for our 
descriptive list. 
























Do you need simple Interest Tables—or 
Tables for solving difficult Interest prob- 
lems? We have them. 







Problems of Finance 


THE ROBINSONIAN 


is a Financial Encyclopedia. Includes 
Tables for— 


Annuities, Sinking Funds, True Discounts, 























Bond Values when Interest is re-invested, 
Installment Payments—monthly, semi-annual, etc., 
Building-Loan Interest Tables, 

Compound Interest Tables; rates 44% to 21%, 


Installment Stock Shares’ Maturity Tables, 4% 
to 30%, 


Rates earned by Loans. 


All in one book — Price $7.50 










The Twentieth Century Co. 


542 So. Dearborn St. Chicago 








THE NATIONAL INCOME TAX MAGAZINE 








December, 1928 


years, against. which the statute of limitations has, pre- 
sumptively, run, in the absence of a showing that proper 
claims for refund have been filed preserving the right of 
taxpayer to question, and possibly recover, the amount 
claimed to be excessive. 


Assets which are by definition classified as “inadmissi- 
bles” are not converted into “admissibles” by reason of 
their having been acquired in exchange for goods sold or 
in liquidation of a liability for such goods.—Western Wheeled 


Scraper Company v. Commissioner, Dec. 4547 (C. C. H.), 
Docket No. 12001. 


(1) Where a corporation, after March 3, 1917, used a 
part of its assets to acquire from its stockholders property 
which such stockholders acquired without cost, section 331 
of the Revenue Acts of 1918 and 1921 prohibits the in- 
clusion in invested capital of any value for such assets. 
(2) In such circumstances invested capital is properly com- 
puted by reducing the amount as computed under Section 
326 by the amount paid for such assets. (3) Special assess- 
ment granted.—Conrad & Co., Inc., v. Commissioner, Dec. 
4530 (C. C. H.), Dockets 10042, 18293, 19582. 


Joint Bank Accounts, Income from.—Where a husband 
and wife establish a joint account and take into it property 
belonging to each and where each owns approximately one- 
half of the property in such account, the income from such 
property is the income of the husband and wife in proportion 
to their ratable contributions to the principal amount thereof.— 
First National Bank of Duluth, Special Administrator of the 
Estate of Thomas A. Merritt v. Commissioner, Dec. 4481 (C. 
C. H.), Docket Nos. 18502, 18503. 


Special Assessment.—Prior to the taxable year the peti- 
tioner expended large sums of money in the development 
and extension of trade routes, acquiring trade-marks, and 
for advertising special brands of merchandise, all of which 
expenditures were concurrently charged to operating ex- 
pense. Some portion of said expenditures constituted capi- 
tal investment, the balance being properly chargeable to 
expense, but the portion allocable to capital cannot now be 
determined. Said expenditures materially contributed to the 
production of the taxable income. Held, that said facts 
bring petitioner within the scope of Section 327 (a) of the 
Revenue Act of 1921.—George W. Caswell Company v. Com- 
missioner, Dec. 4551 (C. C. H.), Docket No. 13878. 


Statute of Limitations—A return sworn to by the vice- 
president and secretary of a corporation instead of by its vice- 
president and treasurer, as provided by the statute was held 
to substantially comply with the requirements of Section 239 
of the Revenue Act of 1918, respecting the form and manner 
of making the return, so as to start the running of the statute 
of limitations contained in Section 277 (a) (2) of the Revenue 
Act of 1924. The good faith of the petitioner in making the 
return involved was not questioned by the Commissioner.— 
Indiana Rolling Mills Company v. Commissioner, Dec. 4489 (C. 
C. H.), Docket No. 12259. 


Trusts, Assignments of Income from.—The petitioner, 
under a trust established by the will of her father, had an 
equitable life interest therein consisting of the right to receive 
one-sixth of the income of the trust. On February 21, 1921, 
petitioner, in consideration of love and affection, assigned to 
her husband and her children portions of her right to receive 
such income from the trust. Payments, pursuant to the rights 
assigned, were thereafter made by the trustees to the assignees, 
the first payment in 1921 of $2,250 being made from funds 
accumulated prior to the assignments. Held, that the amount 
of $2,250 is income to petitioner in 1921; held, further, that 
the amounts paid to the assignees, which amounts were accumu- 
lated subsequent to the assignments, did not’ constitute income 
to the petitioner—Edith H. Blaney v. Commissioner, Dec. 4528 
(C. C. H.), Docket No. 10613. 


Trusts, Dissolution of. —A legally formed trust is not dis- 
solved by an instrument jointly executed by the donor, the 
trustees and all of the beneficiaries, which declares that the 
same is thereby revoked but conditioned upon the formation of 
a new trust for the same property in accordance with terms 
therein set forth and naming the trustee therefor —Minneapolis 
Trust Company, Successor by Consolidation to Wells-Dickey 
Trust Company, Trustee—E. P. Wells Family Trust v. Com- 
missioner, Dec. 4475 (C. C. H.), Docket No. 4475. 
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Rulings of the Bureau of Internal Revenue 


Appeals from Board’ Decisions.—Where a decision was 
rendered by the Board of Fax Appeals prior to the enact- 
ment of the Revenue Act of 1926, either party could bring 
a court action and try the case de novo, the Board’s find- 


ings of fact being considered prima facie evidence against 
the losing party. 


In cases filed with the Board of Tax Appeals subsequent 
to the Revenue Act of 1926, a review of the Board’s de- 
cision on questions of law in a circuit court of appeals or 
in the Court of Appeals of the District of Columbia is the 


only remedy of a party dissatisfied with the decision of the 
Board. 


Where a hearing has been held before the Board of Tax 
Appeals before the enactment of the Revenue Act of 1926 
and a decision is rendered thereafter, such decision is final 
and nonreviewable and a taxpayer’s remedy in.case of an 





Guaranteed for 
FIVE 
Years! ‘ 







Why Not OWN a. 
Typewriter? 


Here’s the machine that big business uses—it’s best 
for you—and our offer makes it the biggest bargain. 
Get a rebuilt, five-year guaranteed Underwood while 
this lot lasts! 

Everyone needs a typewriter; this offer leaves noex- 
cuse for not owning your own, standard machine. Try 
it free. Buy it when you have proved it the greatest 
value in the field; on liberal terms. Rebuilt from topto 
bottom, not a worn part in the whole machine. Com- 
plete with tools, cover, etc. At a dig saving. But 
you'll have to act promptly! 


Manual Freel 


Send at once for our catal 
We will send a free manu 
too Fuil information about 
the many uses of a typewrit- 
cr; free course in touch type- 
writing; many _ typewritten 
forms; prices and terms. 


*-4N-WARD MBG. CO. 
149 Shipman Bldg., Chicago 


Without obligation please send new edition of your big 
Typewriter Book in colors, the free Manual and touch 
typewriting course offers, et<. 
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adverse decision is to pay the tax and bring suit for refund. 
—G. C. M. 5046: VII-43, p. 3. 

Depletion—Basis for Oil and Gas Wells.—The statement 
in General Counsel’s Memorandum 2315 (C. B. VI-2, 21) 
to the effect that the term “net income,” as used in Section 
204 (c) 2, should be taken to mean the net income defined in 
Sections 212 and 232 of the Revenue Act of 1926 must be 
construed as applying only to the net income derived on 
account of oil and gas produced from the property. 

Attention is directed to Section 204 (c) 2 of the Revenue 
Act of 1926, which provides as follows: 

“(2) In the case of oil and gas wells the allowance 
for depletion shall be 27% per centum of the gross in- 
come from the property during the taxable year. Such 
allowance shall not exceed 50 per centum of the net 
income of the taxpayer (computed without allowance 
for depletion) from the property, except that in no case 
shall the depletion allowance be less than it would be 
if computed without reference to this paragraph.” 

In General Counsel’s Memorandum 1023, the question 
under consideration was whether the income arising from 
the sale of an interest in oil and gas producing properties 
could be considered in computing the allowance for deple- 
tion under Section 204 (c) 2, supra. The conclusion reached 
in that memorandum was to the effect that the income aris- 
ing from the sale of oil and gas properties or an interest 
therein could not be considered in computing allowances 
for depletion because Section 204 (c) 2 had reference to the 
gross income and the net income derived on account of oil 
and gas. produced from the property and not to gross income 


and/or net income arising from the sale of the property or 
an interest therein. 


In General Counsel’s Memorandum 2315 the conclusion 
was reached under the Revenue Act of 1926 that where a 
taxpayer had elected to treat development expenditures as 
ordinary and necessary business expenses, such expendi- 
tures must be deducted in determining the net income from 
the property, which amount is used as a limitation in the 
computation of the depletion allowance based on income. 
In view of the conclusion reached in General Counsel’s 
Memorandum 1023, and in view of the nature of the ques- 
tion under consideration in General Counsel’s Memorandum 
2315, the statement in the latter memorandum to the effect 
that the term “net income,” as used in Section 204 (c) 2, 
should be taken to mean the net income defined in Sec- 
tions 212 and 232 of the Revenue Act of 1926, must be con- 
strued as applying only to the net income derived on ac- 
count of oil and gas produced from the property.—G. C. M. 
4565 : VII-45, p. 2 

Estates and Trusts.—Where a will is silent as to the dis- 
position of income received during the period of adminis- 
tration, the laws of the particular state involved must be 
considered in order to determine whether current income or 
gain on sales of property may be “properly” paid or cred- 
ited to residuary or other legatees during any given taxable 
year.—G. C. M. 4596. VII-46, p. 5. 


Exemptions of Corporations from Income Tax.—In 1911 
the city of R authorized the R Board of Trade to form a 
joint stock company to erect a building to be used as a 
market place and auditorium. The taxpayer company was 
organized, and a building was erected on a plot of ground 
owned by the city. The company operates in the same 
manner as any company would that was carrying on busi- 
ness for its own benefit. After the payment of dividends 
and expenses all income remaining is turned over to the 
city to be used in retiring outstanding capital stock. After 
all capital stock has been retired, title to the assets of the 
company will be vested in the city of R. 

Held, that the taxpayer is not exempt as a holding com- 
pany under the provisions of Section 231 (13) of the Reve- 
nue Act of 1926 and corresponding sections of prior Reve- 
nue Acts. No tax could legally be levied upon such portion 
of the income received for the years 1922 and 1923 as was, 
according to the contract, payable to the city of R. The 
taxes paid for 1924, 1925, and 1926 are legally refundable to 
the city of R in an amount which bears the same relation to 
the amount of the tax as the amount which (but for the 
imposition of the tax) would have accrued directly to or 
for the use of the city of R bears to the amount of the net 
income from the operation of such public utility for each 
taxable year.—I. T. 2436: VII-46, p. 6. 
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Combines in one Service all features of two standard 
Services developed by years of experience of two lead- 
ing Tax Service organizations for the convenience of 
their thousands of subscribers. The merging of similar 
features has naturally resulted in great improvement. 
Vastly increased resources from doubled subscription 
list enables us to give you this two-in-one Service 
value—something heretofore impossible. 

Three Large Binders. Send for Free Trial Offer. 


. U. S. BOARD OF TAX APPEALS AND 


FEDERAL COURTS SERVICE 

Absolutely Unique—Four large volumes a year of 
strictly Current Service. 

Complete Text of All Court and B. T. A. Decisions, 
Digests of all Court Pleadings and B. T. A. Petitions. 


. STATE INHERITANCE TAX SERVICE 


All States and U. S. Dependencies and Canada. Fed- 
eral Estate and Gift Taxes. Stock Transfers. 

Four Volumes just revised and enlarged by a staff of 
leading Inheritance Tax Lawyers. 


. PUBLIC UTILITIES AND CARRIERS 


SERVICE 


Statutes, Commission Acts and Regulations thoroughly 
annotated with digests of all Court Decisions and Com- 
mission Rulings. Special Supreme Court and Biblio- 
ography and Forms Division. Detailed Tables of Con- 
tents, Indexes and Case Tables. 


. FEDERAL TRADE REGULATION 


Acts Completely Annotated are the Sherman, Federal 
Trade Commission, Clayton, Webb Export Trade, 
Packers and Stockyards, etc. 

Includes four Volumes of Complete U. S. Supreme 
Court Decisions under following classifications. — 
Monopoly, Combination and Conspiracy, Labor Unions, 
Individual Trade Practices, Constitutionality, Practice, 
Procedure. Nowhere else available in conveniently 
classified form. Elaborate Current Reports. 


6. CORPORATION TAX SERVICE — STATE 


AND LOCAL 

For Each State—Franchise or License Taxes, Income 
Taxes, General Property Taxes and any other taxes, 
state or local, applying to business corporations. 

For Each Tax—Of What Corporations Required. 
Standardized Methods make use of Service Simple. 
Sold Complete or by Individual States. 


. LEGAL PERIODICAL DIGEST SERVICE 


Thorough Digests of All Articles in All Current Law 
Journals in the English Language. 

These digests together with terse digests of Case Com- 
ments and list of book reviews, are made instantly 
accessible by Subject, by Author and by Case Title. 
Free—$25.00 Chipman’s Index to Legal Periodicals 
(Vol. V, 1923-1927) with above Service. 


. BUSINESS LAWS OF THE WORLD 
. BUSINESS LAWS—UNITED STATES 


UNIT 

A fast reporting Service on important Decisions and 
Laws, Under One Index, for quickest reference. 
Makes available in instantly accessible form many Fed- 
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LOOSE LEAF SERVICES 
TAXATION “AN D LAW 


Some Are Indispensable to the Lawyer. 
Some Are Absolutely Necessary to the Accountant. 
Some Are Highly Profitable to the Business Executive. 


. STANDARD FEDERAL TAX SERVICE 


Send For 
The 


Corporation 


Journal 
—FREE— 





eral statutes (text) and substance of laws of all states, 
annotated with leading cases. 

Saves much time by its “law clerk” service of high- 
class editors. Saves much time in starting research. 


STOCK TRANSFER GUIDE AND SERVICE 
Official Organ of the New York Stock Transfer Asso- 
ciation. Shows Procedure to be followed by—Individ- 
uals, Corporations, Receivers, Holders of Power of 
Attorney, Trustees, Executors, Administrators, etc. 

Includes—Uniform Stock Transfer Act, Rules for De- 
livery, Corporation Directory, Federal Section, and all 
States and Canadian Provinces in alphabetical order. 


BANKING AND TRUST COMPANY 
SERVICE 


Trust Department subjects are elaborately treated by 
leading authorities—just revised. 

Frequent Current and Replacement Reports in handiest 
form for instant reference. A PRACTICAL SERVICE. 


“STORY CASE” BUSINESS LAW 

Each principle is set forth in a pointed story of an ac- 
tual business transaction based on a leading court case. 
Thus each case is made a human interest story. Nat- 
urally you will read these with pleasure and remember 
the legal point in each because of its actual business 
application. “Newsy” current reports. 


STOCKS AND BONDS LAW SERVICE 
“Legal Investments” in all states. 

Blue Sky Laws of all states completely annotated. 
Stock Transfer Laws of all states, annotated. 

Stock Transfers—Decedents. Stock Exchange Rules. 


FEDERAL RESERVE ACT SERVICE 

Sets forth the Federal Reserve Act, Regulations, Rul- 
ings, Opinions and Amendments and includes Current 
Tables of discount rates and weekly statement of re- 
sources of each of the twelve Federal Reserve Banks. 
REWRITE FEDERAL TAX SERVICE 
Includes the U. S. Income and War Tax Guide and 
Current Bulletins reporting important Rulings and De- 
cisions and including much helpful comment, news, in- 
structions, special treatises, etc. 


REWRITE AND ILLUSTRATIVE CASE 
SERVICE 


Includes all of #15 plus 224 page official citation index, 
text of Law, Regulations and many Illustrative Cases. 
NEW YORK TAX SERVICE 

All Laws and Regulations thoroughly annotated, and 
including Current Reports on Property Taxes, Admin- 
istrative Matters, Corporation Taxes, Corporation In- 
come Tax, Bank Income Tax, Transfer and Estate 


Tax, Mortgage Tax, Stock Transfer Tax, Personal 
Income Tax, Table of Cases. 


Sa SSS SS SSS SSS SSS SSS SSS SSS SS See eee 
Commerce Clearing House, Inc., 
Loose Leaf Service Division of 
The Corporation Trust Company. 
231 So. La Salle St., Chicago, Iil. 
Without any obligation, please send further information on num- 
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(0 Also please send general catalog. 

0 WITHOUT CHARGE—send me The Corporation Journal, a monthly 
magazine published by The Corporation Trust Company, reporting out- 
standing decisions on Business and Taxation. 
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Over 30,000 


Lawyers, Accountants and Business Men 
Are Now Using 


Story-Case Business Law 


Because 


It is the most simplified and interesting pre- 
sentation of the essentials of law as applied in 
actual transactions. 

Here business law is made “alive.” Each prin- 
ciple is set forth in a pointed story of an actual 
business transaction based on a leading court case. 
Each case is a human interest story. This means 
you will not only read these with pleasure, but 
remember the legal point in each because of its 
actual business application. 

Thus lawyer and client are on common grounds. 
Understanding the fundamentals, the business man 
can apply his business judgment to the advice of 
his lawyer and the lawyer talks in the language 
of the client. 


Fascinating reading and most valuable for 
reference: 


(1) For the lawyer, as an interesting review of es- 
sentials of business law by the business prob- 
lem method. 

(2) For the accountant (required in most states). 

(3) For the business executive, as insurance 
against oversights through better co-operation 
with his counsel. 

(4) For the young business man, as an alluring 


exposition of law as applied in business prac- 
tice. 





Exhaustive Index and Tables of Contents. 


Hundreds of Legal Forms that have been tested 
in the courts. No blank lines to guess at. All 
filled in plainly. The best key to many questions. 
These alone are worth half the price of the en- 
tire set. 


LARGE CIRCULATION BRINGS 
LOW PRICE. 

Everybody knows that law books cost from 
$5.00 to $25. 00 a volume. Here is a work that has 
involved an immense amount of expensive edi- 
torial development. Immense circulation enables 
us to send this set at half the price you would ex- 
pect to pay. Time payments if you prefer. 







TRY THIS SHORT CUT METHOD 
ON 10 DAYS’ FREE TRIAL 


(een ecm cen ae ee ee a cee a ee ee ce, 


OLD SOUTH PRESS, 
26 Quincy Street, Chicago, Ill. 


Send me the 7 volumes of Story-Case Business Law on ap- 


proval in accordance with your no risk offer. After 10 days’ 


examination if I am not satisfied I will return the volumes and 
that will end the matter. If I decide to keep the set, I will 


send you my check for $28.50 on receipt of statement. 
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SOMETHING NEW FOR CHRISTMAS 
For 


Son, Brother, Partner—or Yourself 


DRAMATIZED BUSINESS LAW 


This Service is a startling demonstration of what 
can be done with a subject as “dry as bone dust” 
when it is taken in hand by men capable of putting 


the drama of life into it. Even lawyers are enthusi- 
astic about the business problem method. 





“Story-Case” Method 


(Illustration Condensed) 


The Western Iron Company contracted in writing by an 
exchange of letters with the Simplex Electrical Company 
for 1,000 electrical devices at $15.00 per device. Rush de- 
livery was specified. One week after the contract was 
closed the Simplex Company discovered a mistake in their 


cost figures. They wrote the Western Company, saying 
that a mistake had been made and that they would be 
obliged to charge $20.00 per device. 


The Western Company was in great need of the device and 
wired back, “Twenty dollars satisfactory to us. Rush de- 
livery.” The Simplex Company assigned these papers to 
their bank as collateral on a loan of $15,000, money to be 
used in making the devices. After delivery the Western 
Company refused to pay and the Simplex Company could 
not meet its loan at maturity. Court held they need not 
pay the full amount. 


1. Wherein did the Sales Manager of the Simplex 
Company fail? 


2. Wherein did the bank officials fail? 


Complete story of the actual court case in point in non- 
technical English. 


Complete answer to above given in this Service, showing 
what should have been done by the Simplex Company and 
its bank. Thousands of similar interesting cases reading 
like a novel. 

Actual LEADING Court Decisions have been selected with 
great care and an exactly parallel Illustrative Story Case 
has been built up preceding each Illustrative Court Case. 
Following the Illustrative Court Case is shown the answer 
in Illustrative Story Case form. 

Thus the reader has an interesting picture of an actual busi- 
ness transaction presented in a form to hold his attention 
and arouse his curiosity to follow through on each “Story 
Case.” Also, the reader is tempted to go from one Story 
Case incident to another as a matter of curiosity. In this 
way he is easily led on and on to the acquisition of a work- 
ing knowledge of fundamental business law—and practically 
without effort. 


TEST THIS OUT, YOU WILL BE AMAZED. 
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Refund of Taxes—Statute of Limitations—The phrase 
“collection * * * was stayed” as used in Section 611 of the 
Revenue Act of 1928 presupposes thé legal right to collect 
and the provisions of such section are not applicable when, 
if payment has been made at the time of-the filing of the 
claim in abatement, it would have constituted an overpay- 
ment of the tax as defined by Section 607 of the Revenue 
Act of 1928.—G. C. M. 4876, VII-44, p. 6. j 

This memorandum does not touch the question of 
whether, in cases where the claim in abatement was 
filed before collection became barred, Section 611 pro- 
hibits a refund of an amount paid after the bar of the 
statute regardless of whether there remained sufficient 
time after rejection of the claim within which to effect 
collection prior to the expiration of the applicable 
period of limitation. On that point the General Coun- 
sel has rendered the following opinion: 

‘Where a claim in abatement was filed before the collec- 
tion of the tax became barred, Section 611 of the Revenue 
Act of 1928 prohibits a refund of an amount paid after the 
running of the statute, regardless of whether there re- 
mained sufficient time after rejection of the claim within 
which to effect collection prior to the expiration of the 
applicable period of limitation.”—G. C. M. 5086, VII-44, p. 8. 

In support of this conclusion the General Counsel 
says: 

“In Sections 607 and 611, Congress has, by specific legis- 
lation, prescribed the effect of the bar of the statute of 
limitations against the United States as contained in the 
various Revenue Acts. Under the provisions of the said 
sections any payment made after the running of the statute 
shall constitute an overpayment of tax and be subject to a 
refund upon the filing of a claim therefor, except in cases 
where a timely assessment was made before June 2, 1924, 
a claim in abatement was filed, and collection of the tax 
was stayed. The applicability of Section 611, or the excep- 
tion referred to, is not made dependent upon the necessity 
of a stay of collection or upon whether or not there re- 
mained sufficient time within which to enforce collection 
seasonably after the claim was rejected. Its provisions are 
fully complied with, in so far as the question under con- 
sideration is concerned, if, as the result of the filing of the 
claim, collection was delayed.” 

Sections 607, 609, and 611 of the Revenue Act of 
1928 provide as follows: 


SECTION 607. EFFECT OF EXPIRATION OF PERIOD OF LIMITA- 
TION AGAINST UNITED STATES 

Any tax (or any interest, penalty, additional amount, or 
addition to such tax) assessed or paid (whether before or 
after the enactment of this Act) after the expiration of 
the period of limitation properly applicable thereto shall be 
considered an overpayment and shall be credited or re- 
funded to the taxpayer if claim therefor is filed within the 
period of limitation for filing such claim. 

SECTION 609. ERRONEOUS CREDITS 

(a) Credit against barred deficiency—Any credit against 
a liability in respect of any taxable year shall be void if 
any payment in respect of such liability would be consid- 
ered an overpayment under Section 607. 
& * ok * o*” * * * . 

(c) Application of section—The provisions of this sec- 
tion shall apply to any credit made before or after the 
enactment of this Act. 
SECTION 611. COLLECTION STAYED BY CLAIM IN ABATEMENT 


If any internal-revenue tax (or any interest, penalty, 
additional amount, or addition to such tax) was, within 
the period of limitation properly applicable thereto, as- 
sessed prior to June 2, 1924, and if a claim in abatement 
was filed, with or without bond, and if the collection of any 
part thereof was stayed, then the payment of such part 
(made before or within one year after the enactment of 
this Act) shall not be considered as an overpayment under 
the provisions of Section 607, relating to payments made 
after the expiration of the period of limitation on assess- 
ment and collection. 


The word “stayed” as used in Section 611, Revenue Act 
(Continued on page 482) 
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BE PREPARED 
for That Case on Appeal 


GQ» 


A comprehensive brief of the law of 

the question involved, or an exhaustive 

citation of cases in point, may be the 

deciding factor in your success before 
the Appellate Court. 


MAY WE AID YOU? 


(Correspondence Invited) 


Legal Research, Inc. 


National Press Building 
WASHINGTON, D. C. 








INDEX DIGEST 


BOARD OF TAX APPEALS 
DECISIONS 
3,500 of them— Ten volumes of offi- 


cial reports consolidated in one. Each 
decision digested in five to a dozen 
places. 


The Board purchased seventy-five 
copies, the Treasury Department two 
hundred and ten. Every Revenue Agent 
in charge and collector has been fur- 
nished a copy—bought and paid for. 


Simple, Concise and Thorough 


Kept up to date by cumulative supple- 
ments containing all Internal Revenue 
Rulings, and Court as well as Board De- 
cisions. 


MAIL COUPON TODAY 
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Legal Publishing Society, 

Earle Building, 

Washington, D. C. 
Please enter our order for the Index Digest at $15.00. 
(Can be purchased separately.) 
Cumulative Supplements for one year, $20.00. 


ADDRESS 
Check herewith 
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Send in the coupon below for this new 


TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred 
subjects. Segregated—at YOUR elbow—easily kept in apple-pie order, and best of all, made 
to fit your personal requirements. 


This specially constructed cabinet is the result of a survey made among tax practitioners. 
These users of Tax Services are enthusiastic in welcoming a case designed for utility, efficiency 
and comfort. 


Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany 
finished. 


It contains two shelves at JUST THE RIGHT SLANT, each twenty-eight and one-half 
inches long which will house twenty volumes of Commerce Clearing House Services. 


So certain are we that you wish to own this cabinet that we have manufactured a large 
quantity and now offer you the privilege of ordering them on approval. 


$16.00 plus express charges. 
Cabinet Goes on Approval 









Mail Today Specialty Office Equipment Co. 
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Specialty Office Equipment Co., I. T.-12-28 | 26 Quincy Street 
26 Quincy Street, CHICAGO, ILLINOIS 
Chicago, Illinois. [ 

Please express the Service Cabinet to: [ 
wert | HOME CABINET—TOO R 

| This is also a wonderful convenient piece of furni- , 

it understood that I have the privilege of examination for a her a oe ve cee Y 
five days, by which time I will remit $16.00, or hold cabinet | Ot. een: ARRON, RE SOpR: aie. Ae, SRNR, / 
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COMMERCIAL LAW LEAGUE 
OF AMERICA 


3ts Objects: 
To promote uniformity of legislation in matters affecting commercial law. 
To elevate the standard and improve the practice of commercial law. 
To encourage an honorable course of dealing among its members and in the 
profession at large. 
To foster among its members a feeling of fraternity and mutual confidence. 


Jts Adbantages: 

From the headquarters’ office are furnished confidential reports in regard to 
any law list or agency. 

A list is sent to each member, semi-annually, containing the names and 
addresses of house agents and house agencies. (This alone saves the member- 
ship several thousands of dollars each year.) 

A department is maintained to adjust complaints between members who for- 
ward or receive claims for collection, assisting attorneys in collecting fees, 
expenses, costs, which they, as individuals, are not able to do. 


The Journal: 
A monthly publication devoted to the varied interests of the membership con- 
taining articles contributed by the most eminent members of the bar. 


Hembership: 

Reputable lawyers, either in the active practice of the law or members of 
the bench, professors, teachers of law in accepted law schools, officers or man- 
agers of reliable collection agencies or bureaus, publishers or editors of law 
journals or legal directories of repute, are eligible to membership. 


Che Cost: 
Dues are only $6.50 yearly, including a year’s subscription to the Commercial 
Law League Journal, as well as the innumerable services that are constantly ren- 
dered by the Secretary’s office. 


Che Open Sesame 


to success in the commercial practice is found in membership in the League. 


0S eS. 0 
For information address the Executive Secretary, 


COMMERCIAL LAW LEAGUE OF AMERICA 


137 South La Salle Street 
Chicago 
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of 1928, does not contemplate a judicial or statutory stay 
of proceedings, but merely refers to a delay of proceedings 
to enforce collection by reason of the filing of a claim in 
abatement.—G. C. M. 4639:VII-44, p. 5. 


Statute of Limitations on Assessment and Collection of 
Taxes.—The submission of an offer in compromise, with- 
out more, does not operate to suspend the running of the 
statute of limitations, nor does the mere issuance of a war- 
rant of distraint without proceeding thereunder with levy 
upon the taxpayer’s property in accordance with the law 
and regulations governing distraint proceedings, operate to 
satisfy the statute of limitations upon collection of an out- 
standing tax.—G. C. M. 4565:VII-45, p. 3. 

Nonresident Aliens—Return of Income.—Under an agree- 
ment between a domestic corporation and a foreign cor- 
poration, the former advances money for the purpose of 
purchasing raw and finished goods in a foreign country and 
selling same in the United States. There is nothing in the 
agreement which indicates that an agency exists, nor can 
the domestic corporation be considered the representative 
of the foreign corporation in the United States. It is 
specifically stated that financing of the undertaking is the 
object of the arrangement. 

Held, that the domestic corporation is not liable for the 
filing of returns in behalf of the foreign corporation. — 
G. C. M. 4892:VII-45, p. 5. 


Amendments of Treasury Regulations 
RTICLE 27 of Regulations 70, as amended. by 
Treasury Decision 3945 [C. B. V-2, 228], which 
pertains to insurance that must be included in the estate 
of a decedent for estate tax purposes has been amended 
by Treasury Decision 4242, VII-46, p. 14, to read as 
follows: 

Insurance receivable by other beneficiaries.—All insur- 
ance in excess of $40,000 receivable by beneficiaries other 
than the estate must be included in the gross estate of any 
decedent dying after the enactment of the Revenue Act of 
1924, where such insurance was taken out, or the beneficiary 





Land Economics. 


public official. 


Lake Shore Drive at Chicago Avenue 


THE NATIONAL INCOME TAX MAGAZINE 


The Use of Deed Restrictions in Subdivision Developement 
By Helen C. Monchow 


First volume of a series of research monographs dealing at length with problems of 


An economic evaluation of the various legal restrictions on using residential land. 
Based on a study of 84 deeds of leading subdivision developers. Cases and citations 
include: Restrictions on the Type and Use of Structures, on the Use of Lot Area, 
on Alienation and Occupancy; and Rights, Powers and Duties of the Subdivider. 


A book that should be in the hands of every realtor, every investor in land, every 


Order now. Price: Single copies, $1.50; special price to subscribers to the Journal 
of Land and Public Utility Economics, $1.00; special rate for quantity purchases. 


The Institute for Research in Land Economics and Public Utilities 
Northwestern University—Wieboldt Hall, McKinlock Campus 
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receiving the proceeds was named, after the enactment of 
the Revenue Act of 1918. Insurance in excess of $40,000 
receivable by beneficiaries other than the estate need not 
be included in the gross estate of any decedent dying after 
the passage of the Revenue Act of 1918 but before the ef- 
fective date of Title III of the Revenue Act of 1924 unless 
such insurance was taken out; or the beneficiary receiving 
the proceeds was named, after the enactment of the particu- 
lar Revenue Act in force and effect at the time of such a 
decedent’s death, in which case the amount in excess of 
$40,000 so receivable should be included in the gross estate 
of the decedent. 

The estate is entitled to only one exemption of $40,000 
upon insurance receivable by beneficiaries other than the 
estate. For example, if the decedent left life insurance 
payable to three such beneficiaries in amounts of $10,000, 
$40,000, and $50,000 (total $100,000), the full amount should 
be listed on the return and therefrom subtracted the $40,000 
exemption as provided in Schedule C of Form 706. The 
word “beneficiaries,” as used in reference to the $40,000 
exemption, means persons entitled to the actual enjoyment 
of the insurance money. 


Problems Before the Joint Committee on 
Internal Revenue Taxation 
(Continued from page 449) 


permitted to grow or even, perhaps, to continue at its 
present rate. The establishment of the Special Advisory 
Committee and more recently of a division in the 
office of the General Counsel for the purpose of cur- 
tailing the flow of cases to judicial tribunals gives 
promise of progress in this direction. As soon as 
sufficient experience is at hand to afford a basis for 
judgment as to the effectiveness of these measures, 
it will be possible to determine how far the same 
principles may safely be extended and what modi- 
fications, if any, are necessary. 





Chicago, Illinois 
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McMILLAN MINUTE BOOKS 


The MeM Type of Book is the original book used for typewriting 
records. 


It has the appearance of a bound book, but the sheets may be 
removed for typewriting and returned to the book. 


It has been made for more than a quarter of a century and is 


the pioneer. 


It is used by Corporations, Federal Courts, State Courts, County 
and Municipal Courts, etc., for official records. Its legality is 
established. 3 


Two Types of Minute Books Are Made: 


Those with plain sheets and those having a “McM” watermark 
in each sheet and a special signature on each sheet of a book 
which is never duplicated in another book or on another sheet. 


These “McM” sheets are guarded against duplication as bonds 
or stock certificates. 


In One Recent Transaction More Than 
ONE MILLION DOLLARS 
Was Saved by These Safeguard “McM” Sheets 


MINUTE BOOKS ARE MADE IN EIGHT STYLES OF 
BINDINGS AND PRICED VARIOUSLY 


Ask Your Dealer for the McMillan Book 
IF HE TRIES TO SUBSTITUTE WRITE TO 


McMILLAN BOOK COMPANY 


SYRACUSE, N. Y. 
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Losses—New rule for determining loss on sale 
rad eoeeentiet property that is rented, 


5:182. 

Losses—“‘Millions Lost Through Inadequate 
eae Payments,” by J. Marvin Haynes, 
2:50. 


MacChesney, Nathan William, “Retroactive 
Relief for Trusts in Subdivision Projects,” 
11:405. 

Magill, Roswell F.: 

“The Federal Revenue Bill of 1928,” 3:87. 
“Finality of Determinations of the Commis- 
sioner of Internal Revenue,” 6:215. 

McDermott, Edward H.—‘‘Problems Before the 
Joint Committee on Internal Revenue 
Taxation, 12:445. 

McLaren, N. L.—‘Do ‘Securities’ 
Notes Under Section 203?” 4:135. 

“Millions Lost Through Inadequate Interest 
Payments,” by J. Marvin Haynes, 2:50. 


N 


National Association of Real Estate Boards to 
study farm tax situation, 8:304. 

Nelson, Henry B.—‘*The Income Tax in Wis- 
consin,” 5:173. 

New Review Division organized in Bureau of 
Internal Revenue, 8:303. 

Nichols, Philip—‘‘Taxation of Compensation 
Paid by States and Municipalities,’’ 8:293. 


oO 


Oil Properties—Allowances for Depletion, by 
C. Wm. Wittman, Jr., 2:54. 


P 


Patents—‘‘Evidence of the Value of Patents,” 
by Frederick Leon Pearce, 5:167. 

Pearce, Frederick Leon—‘‘Evidence of the 
Value of Patents,’ 5:167. 

Pearce, Frederick Leon—‘‘What Is the Cash 
Basis of Reporting Income,” 7:254. 

Peeler, Joseph D.—‘‘Apportionment of Taxes 
Under Consolidated Returns,” 4:127. 

Phillipine income tax declared unfair to Amer- 
ican business men, 5:188. 
“Possibilities of Future Tax Law Simplifica- 
tion,” by Ellsworth C. Alvord, 10:365. 
“Practice Before the Board of Tax Appeals,” 
by John E. McClure, 3:92. 

Preliminary letters from Income Tax Unit— 
Responses urged, 10:378. 

“Procedural Methods of the Board of Tax 
Appeals,” by Forest D. Siefkin, 9:334. 


R 


Railroad test case involving large refund 
claims, 10:375; 11:430. 

Ravenel, Henry—‘Trusts, Associations and 
eval Ventures Under Income Tax Laws,” 

7287. 

“Real Estate Sales as Affected by Tax Law 
and Regulations,” by Samuel Joyce Sher- 
man, 3:98; 4:136; 5:176:7; 7:258. 

Record of ‘‘Taxless Town”? marred by street 
paving cost requirements, 4:141. 

Refunds: 

Treasury Department report criticized, 3:102. 
Millions in tax refunds at stake in railroad 
company test case, 10:375; 11:430. 

Refund claims based upon special assessment 
held not reviewable by court, 7:257. 

Regulations, amendments: 

Amortization period, 4:142. 

Estate tax—Art. II of Reg. 70, 2:69. 

Gift tax, 3:115; 8:300. 

Income from estate, 8:300. 

Insurance companies, 11:419. 

Nonresidents—Income, 4:142. 

Property acquired in exchange, 8:300. 

Refund claims, reopening, 11:419. 

Sales of stock and stock rights, 5:196. 

Securities distributed in reorganization, 
5:196. 

Stamp taxes, 8:300. 

Stock purchases, 1:21. 

Tobacco tax—vending machines, 5:221. 
Reiling, Herman T.—“Significance of the Tax 
Law Changes Made by the House,” 1:10. 
Reports of Joint Committee on Internal Rev- 

nue Taxation, 4:145. 


Include 


“Residence and Domicile in Connection with 
State Income Taxes,” by K. K. Kennan, 
4:132. 

“Retroactive Relief for Trusts in Subdivision 
Projects,” by Nathan William MacChes- 
ney in collaboration with Harry E. Smoot 
and George P. Ellis, 11:405. 

“Retroactive Reversals of Policy in the Rev- 
enue Bill of 1928,” by Hugh Satterlee, 
3:96. 

Returns of individuals, new policy in auditing, 
8:303. 

Revenue Act of 1928, provisions of, 6:207. 

Revenue Bill of 1928: 

Changes in substantive and administrative 
provisions, by Roswell F. Magill, 3:87. 
Retroactive reversals of policy in, 3:96. 
Revenue estimates by Treasury Department 
for year 1929, 5:183. 

Review of tax cases—New review division in 
Bureau of Internal Revenue, 8:303. 

Revision of Tax Laws—‘‘Problems before the 


Joint Committee on Internal Revenue 
Taxation, 12:445. 
Ss 
Satterlee, Hugh—“Retroactive Reversals of 


Policy in the Revenue Bill of 1928,’’ 3:96. 

Sayler, James L.—‘“Relative Investment Ad- 
vantages of Tax-free and Taxable Bonds,” 
8:291. 

Section 220—‘‘Should It Be Retained in the 
Revenue Law?” by Laurence Graves, 1:7. 

“Section 220—Should Corporations Worry?” 
by James L. Dohr, 5:169. 

Section 203—“Do ‘Securities’ Include Notes 
pee Section 203?” by N. L. McLaren, 
4:135. 

Section 280—‘‘What About Section 280 and 
the Rights of Transferees,” by Adolphus 
E. Graupner, 1:14. 

Securities—““Do ‘Securities’ Include Notes 
Peri Section 203?” by N. L. McLaren, 
4:135. 

Seidman, Frank E.—‘Suggestions for Conso- 
lidated Returns Under the Act of 1928,” 
11:410. 

Settlement of tax cases—field organization of 
Special Advisory Committee, 11:423. 
Sherman, Samuel Joyce—‘‘Real Estate Sales 
as Affected by Tax Law and Regulations,” 
by Samuel Joyce Sherman, 3:98; 4:136; 

S:3 76s 7-256: 

Shields, George R.—‘‘Federal Tax Work— 
Whose Job Is It?” 2:52. 

Siefkin, Forest D.—‘‘Procedural Methods of 
the Board of Tax Appeals,” 9:334. 
“Significance of the Tax Law Changes Made 
by the House,” by Herman T. Reiling, 

1:10. 

Simplification of tax laws—‘Possibilities of 
Future Tax Law Simplification,” 10:365. 

Smoot, Harry E.—‘‘Retroactive Relief for 
Trusts in Subdivision Projects,” 11:405. 

Special Advisory Committee—field organization, 
11:423. , : 

“Special Advisory Committee, The Operation 
of the,” by John E. Hughes, 7:247. 
Special assessment — Decision of Supreme 
Court in Williamsport Wire Rope Com- 

pany case, 7:257; 7:263. 

“Special Assessment—How May Equalities of 
Review Be Given?” by Clarence N. Good- 
win, 12:450. 

“State Income Tax—Effect on Real Estate,” 
by Whitney Coombs, 12:454. 

State income taxes—‘‘Residence and Domicile 
in Connection with State Income Taxes,” 
by K. K. Kennan, 4:132. 

State Taxes: 

Dividends of banks subject to New York 
income tax, 5:183. 

“The Income Tax in Wisconsin,” by Henry 
B. Nelson, 5:173. 

Statistics of Income for 1926 and 1927, 12:461. 

Stevens, Henry D.—‘‘Legal Evidence Before 
the Board of Tax Appeals,” 12:459. 

“Suggestions for Consolidated Returns Under 
the Act of 1928,” by Frank E. Seidman, 
11:410. 


ry 


Tax appeals—‘‘The Operation of the Special 
Advisory Committee,” by John E. Hughes, 
7 :247, 

Tax appeals—New review division organized 
in Bureau of Internal Revenue, 8:303. 

Tax cases denied a review by Supreme Court, 


11:421. 
Tax cases—number unsettled on December 31, 
1927, 5:183. 
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Tax collections—Treasury estimate for fiscal 
year 1929, 5:183. 

Tax conference at London—America repre- 
sented, 2:62; 10:383. 

Tax-free securities—‘‘Relative Investment Ad- 
vantages of Tax-free and Taxable Bonds,” 
by James L. Sayler, 8:291. 

“Taxation of Compensation Paid by States and 
Municipalities,” by Philip Nichols, 8:293. 

Tax _liability—‘‘Avoidance vs. Evasion,” by 
James L. Dohr, 10:370. 

“Tax Liability of American Firms Doing 
Business in Canada,” 10:377. 

“The Installment Sales Tax Compromise,” by 
Arthur James Gosnell, 7:252. 

Transferees—“‘What About Section 280 and 
the Rights of Transferees?” by Adolphus 
E. Graupner, 1:14. 

Treasury deficit for current fiscal year esti- 
mated, 9:344, 

Treasury estimates of revenue for fiscal year 
1929, 5:183. 

“Trusts, Associations and Joint Ventures 
Under Income Tax Laws,” by Henry 
Ravenel, 8:287. 

Trusts—‘‘Retroactive Relief for Trusts in Sub- 
division Projects,’ by Nathan William 
MacChesney, with collaboration of Harry 
E. Smoot and George P. Ellis, 11:405. 

Trusts taxable as corporations—Ruling rela- 
tive to Sec. 704—Act of 1928, 8:299; 
12:4681. 

Ls Vv seo 

“Valuation of Inventories Covered by ‘Firm 
Sales’ Contracts,” by Frank Feigenbaum, 
9:330. 


Ww 


“What Is the Cash Basis of Reporting In- 
come?” by Frederick L. Pearce, 7:254. 
Williamsport Wire Rope Company decision, 
effects, 7:263. 

Wisconsin—‘The Income Tax in Wisconsin,” 
by Henry B. Nelson, 5:173. 

Withholding of tax at source in case of tax- 
free covenant bonds, 9:338. 

Wittman, C. Wm.—‘“‘Allowances for Depletion 

- of Oil Properties Under the Revenue 
Acts,” 2:54. 


Index of Court Decision 
Syllabi 


A 


Accounting bases, 12:462. 

Accounting periods—subsidiary 
2:58. 

Affiliated corporations, 5:182; 9:339. 

Amortization, 3:106. 

Appeal proceedings, 7:265; 10:379. 

Association distinguished from trust, 7:266: 

Associations, taxable, 5:182. 


corporations, 


Bad debts, 6:222; 12:462. 

Bankrupts, taxation of, 2:58; 4:147; 9:340;. 
10:379. 

Banks, taxation of, 4:146; 5:182; 9:339. 

Beverages, excise tax, 2:58. 

Bonds of indebtedness, 2:58. 

Building and Loan Associations, 12:463. 

Business expenses, 3:103; 5:182; 12:463. 


Cc 


Capital expenditures, 12:463. 

Capital stock tax, 3:106; 8:301; 9:340. 

Carrying charges, capitalization of, 6:222. 

Charitable contributions, 5:182. 

Claims of aliens against the United States, 
10:379. 

Club dues, 11:420. 

Clubs, taxation, 2:59; 5:189. 

Coal mines, amortization, 3:106. 

Collection of taxes, 3:106; 5:188; 
12:464. 

Community property, 3:107; 8:301. 

Compromises of tax liability, 2:58; 4:148. 

Corporation distributions, 12:463. 

Corporation stock, valuation of, 3:107. 

Corporations, taxable, 2:59; 6:222. 


8:301; 
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D 


Deductions, allowable, 5:188. 

Depreciation, 4:146; 9:340. 

Dissolved corporation, liability éf stockholders 
for corporation tax, 3:107. 

Dividends, taxation of, 1:21; 3:103; 3:107; 
4:146; 5:189; 7:265; 8:301. 


E 


Excess profits tax, 3:108. 
Excise taxes, 3:108; 4:146; 8:301; 12:463. 
Executor’s compensation, 1:21. 


F 


Federal estate tax, 1:21; 2:59; 3:108; 4:147; 
5:189; 6:222; 8:301; 9:340; 10:379; 
12:463. 

Findings of fact, 12:463. 

Firm sales contracts, 12:463. 


G 
Gifts, taxation of, 1:21; 6:222; 8:301; 12:463. 
°'., I 


Income, accrued, 8:301. 

Income, distribution of,. 12:463. 

Information—Disclosure of taxpayers’ transac- 
tions by bank, 9:340. 

Injunction to restrain production of records, 
10:379. 

Injunctions to restrain collection of taxes, 
12:464. 

Insolvents, tax claims against, 4:147. 

Insurance companies, 4:147; 6:222. 

Insurance, taxation of, 8:301. 

Interest, deductions for, 1:21; 4:147; 8:301; 
12:464. 

Interest on refunds, 3:103; 5:190. 

Interest payments, deductions for, 12:464. 

Inventories, valuation of, 3:108; 4:147; 6:222; 
7:265. 


9:341; 12:464. 


J 


Jeopardy assessments, 4:148. 
Jurisdiction of courts, 1:21; 5:190. 


L 


Lessees, taxable income, 3:108; 9:341. 

Lessors, tax liability, 2:59. 

Liens for taxes, priority, 3:109. 

Life estate, valuation of, 2:59. 

Liquidated corporations, 5:190; 6:222; 7:26 

Losses, deductions for, 1:22; 2:59; 6:22 
6:226; 7:266; 8:302; 11:420; 12:464. 


M 


Municipalities, income from, 3:108; 5:188. 
Munitions taxes, deductions, 1:22. 


N 


Net losses, 6:226; 8:302; 10:379. 
Nontaxable income, 5:190; 7:266; 9:341. 


oO 


Obsolesence allowances, 9:340. 
Oil leases, depreciation, 4:146. 


P 


Paid-in surplus, 7:266. 

Partnership income, 1:22; 11:420; 12:464. 

Patents, valuation of, 2:59; 8:302. 

Personal service classification, 4:148; 6:226; 
8:302; 11:420; 12:464, 

Property exchanges, 4:146; 6:226. 

Property sales, 3:109; 4:149. 


R 


Recovery of tax payments under Sec. 1106, 
Act of 1926, 3:109. 

Refunds, 1:22; 4:149; 6:226; 7:266: 8:302; 
9:341; 10:380; 12:464. 


Residuary legatee, computation of gain or loss, 


Returns of taxes, 4:149. 
Review of Board decisions—jurisdiction of 
courts, 4:149; 12:467. 


Ss 


Salaries, allowable deductions for, 


5:190; 
11:420. 
Sale of property of decedent—basis for com- 
puting gain or loss, 3:109. 
Sixty-day period, 2:59. 
Special assessment, 5:190; 12:467. 

Statute of limitations, 2:59; 3:109; 4:146; 
6:226; 7:266; 8:302; 9:341; 10:380. 
Stocks. and stock rights, computation of gain 

or loss, 5:190. 


Suits for recovery of taxes, procedure, 4:148; 
12:467 


T 


—_ income, 4:149; 4:150; 7:266; 7:267; 
7302. 

Transferees, tax liability of, 5:191; 9:341. 
Transfers in contemplation of death, 11:420. 
Transfers in trust, 2:59; 5:190. 

Trust income, 2:59; 3:109. 

Trust distinguished from an association, 7:266; 


10:380. 
Trusts, 5:190; 8:302; 11:420. 
Vv 


Valuation of property, 6:226. 


w 


Waivers, 3:109; 4:150; 9:341. 
Waivers, suits to cancel, 12:468. 


Index—‘“‘Significant Decisions 
of Board of Tax Appeals” 


A 


Accounting period, change of, 7:267; 8:306. 
Accounts receivable, adjustments of, 2:59. 
Accrued income, 11:425; 12:468. 

Affiliated corporations, 7:268; 8:306; 9.342; 

12:468. 

Amortization allowances, 3:110. 

Appraisals, retrospective, 3:114. 

Assessment requirements, 3:110. 

Association distinguished from trust, 5:185. 


B 


Bad debts, 1:27; 3:110. 

Bank discount, accounting for, 3:110. 

Banks, income of, 9:342. 

Business expense, 3:110; 
12:469. 


10:380; 11:427; 


Cc 


Capital expenditures, 3:111. 

Chattels—depreciation on 
12:469. 

Coal mines, depletion, 2:60. 

Collection of taxes, 9:342; 12:468. 

Community property, 1:27; 3:111; 10:380; 
11:427. 

Community returns, 12:469. 

Consolidated returns, 10:380. 

Consolidations, corporation, 2:59; 8:306. 

Contracts, exlraustion of, 3:111. 

Contributions, 5:186; 9:342. 


D 


Deductions from gross income, 3:113. 

Deficiencies, redetermination of, 7:268; 9:342; 
10:381; 10:386. 

Depletion, 2:60; 3:113; 7:268. 

Depreciation allowances, 1:27; 3:113; 5:186; 
7:268; 10:381; 11:428. 

Discovery value, 9:342. 

Dividends, taxation of, 1:28; 5:186; 6:227; 
7:268; 10:381; 11:428. 


F 


Federal estate tax, 1:27; 2:60; 5:186; 9.346; 
12:470. 

Firm sales contracts, 8:306. 

Fraud, burden of proof, 3:110. 


leased _ chattels, 


December, 1928 


G 


Gain or loss, 1:28; 4:150; 6:227; 6:228. 

Imported goods, sale of, 1:28. 

I 

Income—distribution between 
wife, 12:470. 

Installment sales, 2:60; 11:428; 12:470. 

Insurance companies, taxation of, 
11:428. 

Insurance company reserves, 8:306. 

Inventories, valuation of, 2:60; 3:113; 6:228; 
9:347; 10:381; 12:470. 

Invested capital, 1:27; 2:60; 3:113; 4:150; 
5:186; 6:228; 7:268; 8:302; 9:348; 11:428; 
12:470. 

Involuntary conversion of property—account- 
ing for insurance, 3:113; 5:186. 


J 


Jeopardy assessments, 3:113. 

Joint bank account, income from 12:474. 

Joint returns, 2:60. 

Jurisdiction of the Board, 3:113; 4:150; 5:186; 
6:228; 8:306. 


husband and 


9:346; 


L 


Leaseholds, exhaustion allowances, 1:28. 

Lessors, income, 10:381. 

Liquidation distributions, 1:28; 2:60; 5:186; 
8:306. 

Losses, 1:29; 2:60; 3:113; 7:268; 8:306; 
9:348; 10:381. 


. N 


Net loss, 6:228. 
Nontaxable income, 3:113; 11:430. 


Oo 


Obsolescence—-malting plant, 1:29; 12:469. 
Oral agreements implied trust or agency, 2:60. 


P 


Partnership income, 2:60; 11:430. ; 

Patents—compensation for assignment of rights, 
5:186; 8:306. 

Patents, exhaustion of, 3:113. 


*Personal service classification, 2:60; 10:381. 


Property 
11:430. 
Public utilities, taxable income, 3:114. 


R 


Railroads—taxable income, 11:430. 

Real estate accounting, 5:186. 

Real estate sales, 2:60. 

Redetermination of tax cases, 1:29. 

Rent, income from, 12:470. 

Reorganizations, 2:61; 5:186; 8:307. 

Returns—-change from joint to 
basis, 3:114. 

Rules of procedure, 3:114. 


Ss 


Sales, completed, 7:268. 

Special assessment, 8:307; 12:474. 

Statute of limitations, 1:29; 2:61; 2:67; 3:111; 
4:150; 5:186; 7:268; 8:308; 9:342; 
10:386; 11:433; 12:474. 

Stock distributions, 8:308. 

Stock, exchange of, 2:61. 


> 


Tax reduction of 25 per cent under Act of 
1924, 2:61. 

Taxable income, 3:114; 4:150; 7:268. : 

Taxes paid in foreign countries, credit { 
2:61. 

Title, transfer of, 2:67. 

Transferees, tax liability of, 5:188. 

Transfers in trust, 10:386. 

Trust distributions, 2:67; 3:114. 

Trusts, taxation of, 4:151; 12:474. 


Vv 
Valuation of property, 6:228. 


WwW 
Waivers, 2:67; 3:111. 


exchanges, 1:29; 3:113; 4:150; 


individual 
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When The Two Trust 
_ Departments Are One 


After the Continental and the Illinois 
Merchants have completed their consoli- 
dation, customers of the united bank will 
have available the best features of system 
and method of both trust departments, as 
well as the combined ability, technical knowl- 
edge and experience of the officers of both. 


The two departments now act in an admin- 
istrative capacity for personal and corporate 
trust assets in excess of three billion 
dollars. Clients of both departments 
will be able to transact their business in 
the combined department with officers 
whom they know and who know them 





CONTINENTAL 
NATIONAL BANK 
ae 
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Bring Speed, Simplicity, Economy and Efficiency to 
Modern Record-Keeping 


Loose Leaf Visible Records have proved themselves 
practical and valuable throughout Office and Fac- 
tory. Rediref Loose Leaf binders are being adopted 
for many reasons, the more important being— 
They give fast location of accounts (40 or more 
records before the eye at one time). 
They afford quick reference (being light, com- 
pact and easy to handle). 
They aid ease and speed of posting (having a 
flat writing surface and non-interfering prongs). 
They save space ; they save time; they give maxi- 
mum results for minimum investment and oper- 
ating cost. 


Accounts Payable 
Accounts Receivable 
Collection Follow-up 
Credit Records 


Rediref is unique in the Visible Record field. It 
combines for the first time the ease of reference of 
the card file; high capacity of the prong binder; 
and flat-opening sheets in writing position, hereto- 
fore exclusively a ring-book feature. 


The Visible Record Binder has an all-steel back, 


Membership Lists 
Personnel Records 
Production Records 
Purchasing Data 


Une problem of Visible Record equipment is the 
shitting of sheets within a series, or bank, to permit 
the insertion of new accounts. In this device the 
problem is solved by the use of a Shift Bar consist- 
ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
may be lifted bodily from the prongs and replaced 
in any desired location. It is speedy in operation, 
simple to use and economical. 


Rediref Visible Records are being used to advan- 
tage in every department of business. A few 
classes of records kept in this way are— 


Quotation Records 
Real Estate Records 
Stock Records 
Traffic Records 


exposed parts nickel-plated, fitted with a simple, 
positive, duplex mechanism which affords two dif- 


ferent open positions—one for posting and one for 
shifting sheets. 


Rediref Visible Binders, sheets and indexes are car- 
ried in stock by the better stationers the country over. 


Ask your stationer or write us for a free copy of our new booklet, 
“Rediref Visible Records” 


WILSON -JONES COMPANY 


NEW YORK ~~ Generau OFFICES AND Factory SAN FRANCISCO 


De | u Xe 
3300 FRANKLIN 


310 Broadway CHICAGO 


323 Market Street 
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Service Plus 
EK ficiency 


No matter where you are in the United States you will 
always be able to follow a case or statutory provision down 
to date in Shepard's. 


This is a feature of the Shepard service that is unsur- 
passed by any other work. 


Every well equipped office of importance uses one or 
several of these citation units daily or at frequent intervals. 


But more than this — even more than its -national 
scope and the manner in which it is kept up to date—is the 
unequalled merit of the service which it provides. 


No matter what the citation problem, Shepard’s never 
fails you. 


Shepard's is indispensable in tens of thousands of 
offices, because anywhere, at any time, it affords the 
utmost in efficiency. 


oT THE FRANK SHEPARD COMPANY meg yr 


Publisiiess of 


Shepard’s Citations 


76-88 Lafayette Street New York 
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Conditions in Negotiable Instruments 


This apparent paradox is the title of a leading article by 


PROFESSOR RALPH W. AIGLER | 


of the Law School of the University of Michigan, appearing 
in the 


MARCH ISSUE 


of 


THE MICHIGAN LAW REVIEW 


Law School, Ann Arbor, Michigan 


Two or three such leading articles in each issue. You may place my name on the mailing list of the 
Mi — Law Review and bill me therefor at ‘ase 
Tax Decisions:—The important recent decisions in the 
all branches of the law are abstracted and anno- (Inc te se this with one of your letterheads to Michi- 
tated. gan Law Review, Law School, Ann Arbor, Mich.) 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW 


AND 


AMERICAN LAW REGISTER 


FOUNDED 1852 OLDEST LAW REVIEW IN U. S. 


Subscription 3400 Chestnut Street 
$4.50 a Year Philadelphia 








, 1928 







How can 


‘< 


to 


FIGURING 
MACHINE? 


cMarchant Calculating Machine Co. 


In a figuring machine, as in an automobile, 
there ought to be certain standards of perfor- 
mance. 


Any machine meeting these standards is good 
enough to buy and use. 


In building the Marchant, we demanded from 
our engineers sixteen principles, all necessary 
to a complete figuring machine, and resulting 


——y 5 proved out—in ‘an operating efficiency 


increase of from 25 % to 40%. 


This list of sixteen basic principles we call 
“The Marchant Test” ‘and you will find it 
on this page. Read it over and you will see 
why we require not one, or two, but all of these 
fundamentals. ‘It includes such improvements 


FIFTEEN YEARS BUILDING CALCULATING 


ou decide what 
demand ina 


y JOHN M.LUND General Sales Manager 


















MACHINES~NOTHING ELSE 


A Complete Figuring Machine 
Electric or Hand 
Models 


Zsy 
44 
23 


as true-figure dials, the noiseless bump-free 
carriage, and the aligned readings so quick and 
restful to the operator’s eyes. It is the test of 
a complete figuring machine. 


Our nearest representative will gladly demon- 
strate “The Marchant Test” for you. Telephone 
or drop him a line, or write us direct for the 


‘booklet, “Sixteen Improvements in Calculating 


Machine Performance”. 


Mail the coupon 
today. 


Executives concerned with confidential figures and quick 
estimating will be interested in the “Little Marchant,” 5 x 11 
inches. It beats a slide rule. Write for Leaflet B. 


Before you decide—see the Marchant 


= 4 
Demand these ene USE THE 9. Quiet start and stop motor. 
for your machine: 10. Automatic multiplication— right 
1. Anyone can run it. MARCHANT TEST hand control. 


2. Visible dials for all factors and 


11. Direct subtraction. 


results. . - In buying a new Calculating 12. Automatic repeat addition. 
3. “True Figure” register dials. Machine. 13. Build-up division. 
4, Horizontal straight line reading. 2 To determine whether you should 14. Automatic stop control for all 


5. Dials spaced for easy reading. 
6. Automatic electric dial clearance. 
7. Noiseless bump-free carriage. 
8. Automatic position indicator. 





Sales and 
Service Headquarters 
New York, Boston, Philadelphia 
Atlanta, Birmingham, Buffalo 
Cincinnati, Cleveland, Chicago 
Indianapolis, Detroit, Pittsburg 
Minneapolis, Kansas City 
New Orleans, El Paso, Denver 
Los Angeles, San Francisco 
Portland, Seattle 
and in 
75 other cities in the United States 
Canada and Foreign Countries 


change the machine you now have. 


M\ARCIHANT 


CALCULATING MACHINE 


COMPANY 
Factory and Executive Office 


OAKLAND 


(op. © O10) 58.8 o. 















operations. 
15. Maximum “carry-over” capacity. 
16. Minimum desk space. 
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Marcaant CaLcuratTinc 
Macaine Company 


Oakland, Ca if. 


I wish to see the booklet, «+Sixteen Improve- 
ments in Calculating Machine Performance.” 


Name 
Firm ere 


Address 
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Take It eis ra Angle — 


ease of operation, dependability, high grade 
character work —and you'll realize the 


| 

| 
Woodstock is without a peer. 
The Woodstock Electrite, newest 
member of the Woodstock family, 
has all the features of the standard 
W oodstock—plus the advantage of 
electrical operation. Send for book- 
let, which describes both machines. 





Woodstock Typewriter Company 


| 
General Sales Office 
35 East Wacker Drive 
Chicago, Illinois 


Branches and Distributors Everywhere 


syne “wae 
















